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Introduction

1. The fire was in the fern long before it burst spectacularly into full public view in April 2000.

It started in July 1995 when a student in the German department of the university discovered
that Hans Joachim Kupka, a BA (Hons) student in the same department, was posting what he
considered to be neo-Nazi, anti-semitic statements on the Internet. It flared briefly in May 1998
when Mr Kupka'’s doctoral proposal was ready to be registered by the Higher Degrees
Committee. It moved to the university mediator’s office in October 1999 when ten Jewish
members of the academic staff made a complaint of harassment against Mr Kupka. It spread to
the Faculty of Arts and Social Sciences Ethics Committee in late November. The Vice
Chancellor and the executive group of the Postgraduate Studies Committee became involved in
December. Mr Kupka became national news on 11 April 2000, videtusthe student

newspaper, featured him as an alleged Holocaust denier. For the next six months a deeply
divided university community tried to quell the blaze. Small numbers of people were directly
engaged on campus but deep issues of human rights, academic freedom, and ethical standards
were at stake.

Terms of reference

2. In the university Official Circular of 20 December 2000, the Vice Chancellor, Professor
Gould, announced that he had set up ‘a full review of the university’s handling of the case of
Hans Joachim Kupka’ and that | would undertake it. Referring to what was expected, Professor
Gould wrote:

[The reviewer] will have access to the full documentary record and to any further
papers he requests. He will receive submissions, both oral and written, from those
who wish to make submissions to him. He may also wish to request interviews with
and seek further information from any of those involved.

He will be free to report on any aspects of the case he chooses. He is invited to pay
particular attention to the integrity and efficacy of the university processes, to the
good faith and motivations of all those involved, to the balance of issues which
were or should have been taken into consideration, and to the general outcome.

The Official Circular of 15 January 2001 advertised procedures that would be followed in the
conduct of the review(Appendix A).

The conduct of the review

3. The initial expectation was that the review could be completed in about three weeks was a
serious underestimate. The announcement on 15 January 2001 that written submissions would
be received until 7 February proved to be unrealistic. Many persons and organisations asked for
more time and | allowed them until 25 February to let me have their submissions or a statement
of their intention to provide one. The last of those submissions reached me in July. | later
accepted three substantial submissions that had not been foreshadowed, judging that it was
better to receive them than rule them out. All stages of the review took very much longer to
complete than had been foreseen.

4. The main source of evidence for the review was the university’s extensive file of documents
relating to its handling of Mr Kupka’s studentship. These documents were already in the public
domain as a result of the university’s responses to requests under the Official Information Act,
and were frequently cited in submissions to the review. There were 54 written submissions,
several of them long and detailed. Of those who made written submissions, 33 also made oral

! Official Circular, no. 50, 20 December 2000; ibid, no. 2, 15 January 2001.



submissions. Altogether | held 21 days of hearings during which | heard 34 oral submissions
and interviewed 29 persons, a number of them more than once and some several times
(Appendix B). | had extensive correspondence with many members of the academic and
management staff and with several of those who made submissions. As foreshadowed in the
universityOfficial Circular, (Appendix A). | sent drafts of relevant sections of the report to
interested parties, invited their comment, and took careful note of such comment when preparing
the report in its final form. Footnotes record the sources of the information | have drawn on in

the report. In carrying out the review | was greatly assisted by many persons who were helpful

in providing information and open and candid in response to my questions and | record my
thanks for their contributions.

5. Where possible | have called on expert advice to assist me in assessing contested matters
that are at the heart of the Kupka case. In company with most members of the university who
have been required to exercise their judgement on Mr Kupka’s Internet publications, | do not
read German. Emeritus Professor Rolf Brednich, University of Gottingen, read selections of Mr
Kupka'’s postings and advised me on them. Dr Nelson Wattie and Mr Barry Empson translated
some correspondence between Associate Professor Knuefermann and Mr Kupka, and part of a
draft chapter of Mr Kupka’s thesis. Associate Professor Bade and Associate Professor Voit,
University of Auckland, assessed an essay written by Mr Kupka for one of his MA papers.
Professor Alan Kirkness, University of Auckland, wrote an assessment report on Mr Kupka’s
doctoral proposal. Mr Jack Hodder, Ms Helen McQueen and Mr Daniel Kalderimis of Chapman
Tripp, Barristers and Solicitors, provided legal advice. All of this advice has been of great
assistance and | thank those who gave it. All the judgements and conclusions in the report are of
course mine. | was particularly well served throughout the review by Jeremy Callaghan,
Assistant Vice Chancellor, and Sara Young, Secretary to the Assistant Vice Chancellor, and
thank them for their assistance.

The scope of the report

6. A number of people made the point in their submissions that, whatever else the report might
include, they hoped it would provide a narrative of the Kupka affair from beginning to end.

Most who became involved in the affair did so in its latter stages and were curious to know how
it originated and where their contributions fitted in. ParNasrative, provides an account of

what | consider to be the important events and decisions relevant to Mr Kupka'’s case from his
enrolment in March 1995 to Professor Gould’s announcement in October 2000 that he would
subject it to an independent review. ParTBe General Outcomsummarises the attitudes of

those most closely involved in the Kupka affair at the time of Professor Gould’s announcement.
Part 3,Issues and University Processeésscusses the university’s handling of various matters

that required decisions to be made in the course of Mr Kupka’s studentship. My identification of
the issues to be discussed is based on my reading of the documentary record and the
submissions to the review. In dealing with them | have kept in mind the requirement to consider
the integrity and efficacy of university processes, and the motivations and good faith of those
who became involved in Mr Kupka'’s studentship. My consideration of motivations is based on
the accounts given by those who played leading parts in the Kupka case in their submissions or
interviews. | did not invite people in the course of oral submissions or interviews to offer
opinions on the motives of others but some did so of their own volition. | have interpreted the
concept of integrity to refer to the extent to which university processes worked in the ways
expected of them and whether, considered as a whole, they were coherent. Efficacy | have taken
to refer to results from the application of university processes and the extent to which they
achieved what was intended and for whom. Paiftiie Balance of Issues my response to the
requirement of the terms of reference of the review to consider that matter. Fartsgs and

Part 6,Conclusions and Recommendatipcemplete the report.



7. The terms of reference for the review permitted me to decide what to include in my report.
The documentary record of the case was densely detailed and, as submissions confirmed, much
of it was contentious. Some equally contentious issues from the latter stages of Mr Kupka’s
doctoral candidacy emerged as sub-themes in the course of the review. Two of thebexiube

leak and the report of an incident at a sharemilkers cottage — featured prominently in campus
discussion during the public phase of the Kupka affair and in some submissions. | gave much
thought to what | should include in a report of a review that by its terms of reference was to

focus on Mr Kupka'’s studentship. | decided that | would not discuss incidents in the sometimes
adversarial relationships that developed between individuals and groups who became prominent
in the public phase of the affair unless they bore directly on the university’s handling of Mr
Kupka'’s doctoral candidature. See paragraphs 582—-85.

The Review Archive

8. The documents amassed in the course of the review will be deposited in the university
library. They will comprise the university collection of documents on Mr Kupka, submissions to
the review, memoranda and reports prepared for the review, and correspondence relating to it.
Some who made submissions marked them ‘confidential’ or ‘strictly confidential’, and | gave
them the option of having them returned or of lifting the restriction and having them placed in
the review archive. Some chose to have their submissions returned. Many who made
submissions expressed the hope that the report of the review will mark the end of the Kupka
case and the starting point for reconciliation between the university and members of its Jewish
community. With the aim of encouraging that outcome, | have decided that a temporary
withholding of the review archive would help all concerned to put the past behind them during
the next few months when constructive thinking and a spirit of goodwill will be essential. The
review archive will be available to the public without restriction from 1 February 2003.



Part 1: Narrative

Mr Kupka’s enrolment

9. Mr Kupka was 44 when he enrolled at the University of Waikato. He was born in Germany
and had spent most of his life there. He and his family migrated to New Zealand in 1988, and he
became a New Zealand citizen, living in Tauranga. He studied as an extramural student at
Massey University during 1991-94, graduating a Bachelor of Arts on 18 May 1995.

10. Mr Kupka's application for enrolment as a BA Hons/MA student was received in the
Academic Services Division of the University of Waikato on 7 February 1995. A transcript of

his academic record at Massey was received on 15 February. Mr Kupka had two passes in the A
range, six in the B range and the rest were in the C range, giving him a C+ average. He had a
pass in a 300 level course in German, the subject in which he was seeking to enrol for a Waikato
B.Hons degree. He thus met the formal requirement for enrolment and the Academic Services
Division sent his application and the necessary supporting papers to the School of Humanities
for consideration. The papers on which the decision was made to admit Mr Kupka to the B.Hons
course in German no longer exist. The details of his enrolment are, however, stored in the
university’s computer records and were available to me. Mr Kupka enrolled in person on 1
March 1995. Professor Oettli, the dean of the school, approved his study programme and
enrolled him for the BA Hons degree in Gernian

11. Mr Kupka informed me that he was interviewed on the day of his enrolment by Professor
Oettli and Associate Professor Knuefermann, the chairperson of the German department. Dr
Knuefermann told me, however, that he had no formal involvement in Mr Kupka’s enrolment.
He had met Mr Kupka for the first time some time previously, when Mr Kupka had told him that
he intended to transfer to Waikato to do an MA and would eventually like to do a Ph.D.
Associate Professor Knuefermann told me that Mr Kupka had told him that Massey would enrol
him for postgraduate studiés.

Working relations in the German department

12. Two of the key figures in the Kupka case as it unfolded were Associate Professor
Knuefermann, chairperson of the German department and, from 1987, chairperson of the
department of German and Hispanic Studies, and Mr Norman Franke, a lecturer in the
department. Associate Professor Knuefermann retired in mid-2000.

13. Submissions from teachers in the department conveyed impressions of strained relations
with Associate Professor Knuefermann. His colleagues found him affable and charming but also
strong-willed and determined, and a man who played his cards close to his chest. They found
him difficult to engage in meaningful discussion in staff meetings on matters to do with the
teaching and further development of their subjects. He preferred, they said, to talk to them
informally, one at a time. Dr Knuefermann told me that he placed great importance on doing
things according to ‘proper process,” and that he conducted staff meetings openly and
transparently. Associate Professor Knuefermann was in charge of the programmes of
postgraduate students in the departmient.

2 pamela Moss, Group Manager Statistical Reporting, memorandum to Review, 23 February 2001; Knuefermann
interview, 19 February 2001.

% Hans Joachim Kupka submission, 8 March 2001; Dr Knuefermann to Review, 8 July 2001.

* Franke submission and oral submission 19 February 2001; Dr William Jennings submission and oral submission,
20 February 2001; Dr Stan Jones oral submission, 22 February 2001; Dr Jay Corwin submission and oral
submission, 23 February 2001; Nieschmidt interview, 20 February 2001; Knuefermann interview, 21 February
2001; Knuefermann to Review, 29 June 2001.



14. Mr Franke was appointed lecturer in German in 1993. He was born, brought up, and
educated in Germany. He taught for twelve years in universities in Germany, Britain and the
United States before coming to New Zealand. He struck me as a man with a deep sense of the
tragic consequences of Nazism for Germans, Jews, other peoples and groups, and a conviction
that he has a moral duty to ensure that they never recur. His discovery that a postgraduate
student in the German department was publishing anti-semitic, racist, neo-Nazi statements on
the Internet was for him a defining moment. He explained his position in an email to the
mediator:

The core of the issue can be summed up in an old German proverb: ‘Wer die
Wuerde der Opfer nicht wahrt, toetet sie zum zweiten Mal und bringt ihr Blut auf
sein Haupt.” (Whoever does not honour the dignity of the victims, kills them a
second time and brings their blood upon their head.)

15. Dr Knuefermann told me that he had supported Mr Franke’s appointment to the department
and had a high opinion of him. But the two colleagues found that they were in deep conflict over
the significance of Mr Kupka'’s Internet postings and their implications for his doctoral proposal,
the German department, and the university. Mr Franke, though a junior member of the
department, was as determined as Associate Professor Knuefermann to pursue the matter to
what he considered to be the right conclusion on academic and moral grounds.

Mr Kupka’s BA (Hons) course

16. The MA degree at Waikato, as at other New Zealand universities, requires students to pass
in eight papers or their equivalent, and is taken by full-time students over two years. In the first
year of his course, in accordance with the university regulations then in force, Mr Kupka was
enrolled as a BA Hons student. He passeak.505German Literature and Filno204.510
Contemporary German Issues; arzd4.532.anguage, Culture and Business (two papers). Dr
Stan Jones, the senior lecturer in the department, taught the first and Associate Professor
Knuefermann the second. Mr Kupka was reclassified as an MA student after successfully
completing his first year papers.

Mr Kupka’s Internet postings

17. Some time during 1995, Mr Steven Judd, a student in the German department, discovered
Mr Kupka'’s Internet postings and was disgusted by their anti-semitic, neo-Nazi character. He
had come upon them by way of the Nizkor Project, one of the main Internet sites that registers
alleged Holocaust deniers and maintains archives of Holocaust-denying postings. He asked Mr
Franke to do something about them. They also shocked Mr Franke, who drew them to Associate
Professor Knuefermann’s attention, and they were discussed at a department staff meeting on 1
August 1994. The minutes of the meeting noted that Kupka'’s ‘right-wing radical’ behaviour was
discussed and staff members were asked to ‘keep an eye off him’.

Mr Kupka’'s MA course

18. Associate Professor Knuefermann knew that in Mr Kupka’s mind his MA studies were a
stepping-stone to a Ph.D. research topic. He knew that prospective doctoral candidates in other
departments frequently wrote a thesis in their second MA year or did a dissertation combined
with courses but that it was not uncommon for students to do course work only. The MA
prescriptions in German did not provide for a thesis. They did, however, include a one-paper
dissertation but Associate Professor Knuefermann did not think that Mr Kupka was ready to do
one. He knew, having taught two of Mr Kupka's first year courses, that his writing skills needed

® Franke to Weir, email, 27 March 2000.
® Minutes of German department staff meeting, 1 August 1995; Norman Franke submission, p. 1; Franke to
Review, 26 August 2001; Franke to Review, 18 November 2001.



to be improved. Mr Kupka was more at home in language than in literature papers and Associate
Professor Knuefermann thought that any Ph.D. research he might do would be on an applied,
not a literary topic. He also knew that Mr Kupka would probably have difficulty putting a
second-year MA course together from existing course prescriptions. He judged that Mr Kupka’s
academic development would be served best by having him take courses that would give him
more experience in writing short essays and the opportunity to undertake an investigation under
close supervision. His second year courses wewre.540Report of an Investigation (two

papers), and204.550Special Topic (two papers). Both were new courses that were available to
students for the first time in 1996. Mr Kupka was the only student enrolled in them.

19. Associate Professor Knuefermann asked Mr Franke to teach Mr Kupka’s special topic,
commenting, according to Mr Franke, that Mr Kupka’s academic writing skills were deeply
deficient. Mr Franke told Associate Professor Knuefermann that he could not teach Mr Kupka.
A member of his family had been persecuted for his beliefs by the Ndeiglid not think he

‘could establish a working relationship with a man who shared basic ideas with the murderous
ideology ofNationalsozialister®

20. Associate Professor Knuefermann engaged the late Dr Hans-Werner Nieschmidt, a former
professor of German at Waikato University, to teach Mr Kupka'’s special topic. Professor
Nieschmidt and Mr Kupka met for two hours a week during the academic year. (The extra cost
to the department was commented on adversely in some submissions. Professor Nieschmidt was
paid $1,000 for his services.) After some initial discussion of possible subjects, Professor
Nieschmidt taught Mr Kupka a course on Brecht. This required close study of two of Brecht’s
plays:Die Rundkopfe und die SpitzkopfRoundheads and Peakheads), 1932—34 Card
Aufhaltsame Anfstieg des Arturo Jihe Resistible Rise of Arturo Ui), 1941. Professor
Nieschmidt chose these plays for their commentaries on Hitler's Germany. He was already
aware of Mr Kupka’s supposed political leanings. He told me, however, that although Mr Kupka
showed no great liking for the texts, he gave no indication of his political preferences during
their weekly meetings. He would not have thought of him as a one-time senior official in the
Bavarian Republikaner Parti&é Associate Professor Knuefermann supervised Mr Kupka’s

report investigation. This was an examination of the presentation of Germany and Germans in
New Zealand between 1989-91.

21. Mr Kupka completed his MA course with the following grades:

0204.505 German Literature and Film B
0204.510 Contemporary German Issues B -
0204.532 Language, Culture and Business (two papers) B+
0204.540 Report of an Investigation (two papers) B
0204.550  Special Topic (two papers) B

22. The three teachers of Mr Kupka’'s MA papers did not meet as a formal meeting of examiners
to consider his result$.Associate Professor Knuefermann met Professor Nieschmidt to record
his grade and discussed Dr Jones’s mark with him during a staff meeting. Professor Oettli, as
dean, and Associate Professor Knuefermann, as chairperson of the department, certified Mr
Kupka’s graduate results. Mr Kupka graduated Master of Arts, Second Class (First Division) in
April 1997.

" Knuefermann interview, 19 February 2001; Helen Matich, Deputy Group Manager, Academic Administration, to
Review, 5 June 2001; Knuefermann to Review, 8 July 2001.

8 Franke submission, p. 2.

° Professor Hans-Werner Nieschmidt, oral submission, 20 February 2001.

19 Jones oral submission, 22 February 2001; Franke, Nieschmidt, and Beata Jones, letter to Review, 12 March 2001.



The doctoral proposal takes shape

23. When Mr Kupka had completed his MA, Associate Professor Knuefermann advised him to
take his time in formulating a Ph.D. proposal. Both men understood that his research would be
in the field of applied German studies and that Associate Professor Knuefermann would
supervise it. Associate Professor Knuefermann has a professional interest in the maintenance
and use of German language in countries where it is not the first language and in policies for its
use in education, business, and tourism. He has published in this field and built up the
department’s teaching in it. The other doctoral candidate in the department, Ms Kristina
McGuiness-King, whom he was also supervising, was researching in the same general field.

24. Associate Professor Knuefermann had by this time assessed Mr Kupka’'s academic abilities.
He knew that Mr Kupka had not followed a course of secondary education leading to the

Arbitur. That had left him with some academic deficiencies. But he was ‘eager to learn,’ he did
the required reading, and he was ‘enthusiastic and responsive.” Mr Kupka would not in
Associate Professor Knuefermann’s view be able to tackle a subject that required an interpretive
approach but he was a very efficient collector of information and could do something that was
more programmatic. He believed that, with ‘calm, firm supervision,” Mr Kupka would be able to
do a Ph.D. Mr Kupka informed me that he and Associate Professor Knuefermann considered a
number of topics before settling on the one he enrolled for. Dr Knuefermann told me his reasons
for modelling Mr Kupka'’s research on Ulric Ammon’s boBke Internationale Stellung der
Deutschen Sprach@991). Ammon had written on a wide range of aspects of the current use of
German in various parts of the world. His researches were based largely on published research
and data published by various organisations. New Zealand was not included in the
comprehensive study he had published in 1991. Associate Professor Knuefermann believed that
Mr Kupka’s doctoral research would fill that gap.

25. Professor Nieschmidt and Dr Jones, Mr Kupka'’s other teachers, did not agree with Associate
Professor Knuefermann’s assessment of his abilities. Neither considered that Mr Kupka had the
necessary academic aptitudes or skills. Professor Nieschmidt informed me that he indicated
when he submitted his mark for Mr Kupka’s work in the paper he had supervised ‘that he was
not doctoral material and by implication that he should not receive Second Class (First
Division).” In Dr Jones’s opinion, Mr Kupka was not an academic and would need much more
training in academic methods before he could do a doctorate. Dr Jones informed me: ‘I simply
declared that he should try it if he felt like it, my half-conscious position being that the process
of vetting candidates would probably preclude his admission.” Associate Professor
Knuefermann did not discuss Mr Kupka'’s doctoral proposal with Dr Jones. There was, he
informed me, no one in the German department ‘either competent or qualified’ in terms of the
university regulations to supervise it. He had, he informed me, an informal discussion with
Professor Nieschmidt, who did not express any reservations. Mr Franke had not taught Mr
Kupka but had read some of his essays. He considered that they were ‘normally poorly written
and their form and content were often insufficietfft.’

26. The matter of Mr Kupka’'s application came to a head in the department in May 1998. Mr
Franke had not been consulted but had become aware that Mr Kupka was getting to the point
where he would be submitting a proposal to the Higher Degrees Committee. Associate Professor
Knuefermann set out his position in a memorandum to Mr Franke, which he copied to Dean
Oettli. He would not support Mr Kupka'’s candidature if it was found that he was propagating
views that were illegal. But as Mr Kupka'’s application was ready to go to the Higher Degrees

! Kupka to Review, 28 June 2001; Knuefermann interview, 3 April 2001.

2 Knuefermann interview, 19 February 2001; Nieschmidt interview 20 February 2001; Jones interview 22 February
2001; Nieschmidt to Review, 27 March 2001; Knuefermann 3 April 2001; Franke to Review 20 May 2001; Jones to
Review, 27 June 2001; Knuefermann to Review, 29 June 2001; Knuefermann to Review, 15 September 2001.



Committee, Associate Professor Knuefermann wanted Mr Franke to produce any material that in
his view would be a ‘breach of New Zealand lat#".

27. Mr Franke set down his views for Associate Professor Knuefermann, with copies to Dean
Oettli and Dr McKim, pro dean graduate studies and the School of Humanities’ representative
on the Higher Degrees Committee (Appendix C). He remained unconvinced of Mr Kupka’s
suitability on three grounds. He questioned whether his MA grades were an accurate academic
gauge given that, as a native speaker of German, he had advantages over non-native speakers.
He had serious doubts about his mental and moral maturity as a Ph.D. student despite his age.
He raised again Mr Kupka'’s advocacy of extreme right-wing views and quoted from three of his
Internet postings as examples. He informed Associate Professor Knuefermann that Massey
University had not permitted Mr Kupka to write a paper about a German neo-Fascist party led
by Dr Franz Schoenhuber, a former SS officer. Mr Franke warned that the German department,
the School of Humanities, and the university would be placed at risk if Mr Kupka’s candidature
was approved.

28. Mr Franke had been informed, he told Associate Professor Knuefermann, that Mr Kupka’s
proposed doctoral research would:

involve an analysis of the German language in Aotearoa. Can you, as a proposed
supervisor, guarantee that the candidate will proceed with the necessary
independence and fairness? We should not forget that both the present and the past
have seen an outstanding contribution by German-speaking Jews and Czecks to the
German language in New Zealand and thus, as you know, the topic has dimensions
that go far beyond the empiricaf.

29. Associate Professor Knuefermann acknowledged that Mr Franke’s allegations were serious
and deserved to be investigated thoroughly. But he warned him that he would be exposed to the
risk of litigation if he disseminated them widely before they could be authoritatively examined.
Dr Knuefermann told me that it was clear to him that differences over Mr Kupka'’s candidature
could not be resolved within the department. ‘People from Europe,’ he said, ‘have such strong
views that they take up positions and the time comes when further discussion becomes
impossible. When that happens, the only way forward is to have the matter referred to a higher
authority for consideration and decision.” The issues surrounding Mr Kupka were deeply
contentious wherever there were German-speaking communities and could not be resolved
through debate within the department. He was also aware that, as departmental chairperson and
Mr Kupka’'s prospective chief supervisor, he could have a conflict of interest. He decided that

Mr Franke’s objections to Mr Kupka as a Ph.D. candidate should be referred to the dean of the
school, Professor OettF.

Dean Oettli's meeting

30. Professor Oettli convened a meeting with Associate Professor Knuefermann, Mr Franke, and
Dr McKim, the School of Humanities representative on the Higher Degrees Committee. Mr
Franke’s memorandum of 11 May was the basis of discussion (Appendix C). Dr McKim does

not read German. Mr Franke visited her before the meeting, explained his position, and gave her
an oral translation of the three excerpts in German.

31. The purpose of the meeting was to consider Mr Franke’s views on Mr Kupka. Professor
Oettli checked the regulatory requirements before the meeting. The meeting was, in his view, an
informal one and no record was kept. Professor Oettli had not seen Mr Kupka'’s proposal but
knew about it in general terms from Associate Professor Knuefermann, who had assured him

3 Memorandum, Knuefermann to Franke, 11 May 1998.
* Memorandum, Franke to Knuefermann, 11 May 1998.
!5 Knuefermann interview, 19 February 2001.



that it would ‘stand up.’ He had not read any of Mr Kupka'’s Internet postings apart from the

ones in Mr Franke’s memorandum. It seems that Mr Franke’s concerns were discussed in
general terms. In his submission to the review he said that his memorandum was not considered.
His recollection is of Associate Professor Knuefermann comparing Mr Kupka to the Hon.
Winston Peters. Professor Oettli does not remember the detail of the discussion. He may, he told
me, have asked Mr Franke if he would have been similarly concerned if a prospective researcher
into the topic proposed by Mr Kupka was a left-wing Trotskyite. Associate Professor
Knuefermann told me that he thought that Dr McKim was uncomfortable about the excerpts

from Mr Kupka'’s Internet postings. Dr McKim wrote in her submission to the inquiry that she

was asked whether, in the light of Mr Franke’s objections, there was anything in the higher
degrees regulations that would prevent Mr Kupka’s registration. She replied that to the best of
her knowledge there was nt.

32. Professor Oettli listened to the views expressed at the meeting. In a confidential
memorandum written a few days later, he informed Associate Professor Knuefermann, Dr
McKim, and Mr Franke that he had decided that Mr Kupka should be permitted to proceed with
his application. ‘The decision about the academic merit of his application rests with the Higher
Degrees Committee,” he wrote, ‘any other matters would now have to be considered by the Vice
Chancellor on behalf of Council in the first instancé.’

33. Professor Oettli did not brief Professor Gould about the meéfingr Franke did not read
Professor Oettli's memorandum as an implied invitation to take up ‘any other matters’ with the
Vice Chancellor. He found it obscure on the point of actions that would follow from it. He took
the tone of the memorandum to be ‘predominantly procedural’. His understanding at the time
was that the Higher Degrees Committee would decide on the academic merits of Mr Kupka’s
proposal before ‘any other matters’ were to be raised with Professor Gould. He assumed that
Professor Oettli or Dr McKim would inform the Higher Degrees Committee that a concern had
been raised about the risk of cultural safety. He did not know when Mr Kupka'’s proposal would
come before the committee. Associate Professor Knuefermann had impressed upon him, he
informed me, that only chairpersons of departments could approach university committees:
clearly defined lines of communication would otherwise be compromised. Dr Knuefermann
denied placing that prohibition on Mr Franke and expressed surprise that Mr Franke did not
know that any member of staff could approach any university committee. Neither Professor
Oettli nor Dr McKim told Mr Franke that the committee had approved Mr Kupka'’s proposal at
its meeting of 24 July. It was not until several months later that he became aware that it had. Mr
Franke believed at the time that Professor Oettli would act on his concerns and that Associate
Professor Knuefermann ‘would understand that [Mr] Kupka’s doctorate could turn into a

liability for the department and the university.” He acted, he told me, ‘with what from hindsight
turns out to have been a naive belief that the procedural avenues that the former dean suggested
had to be followed®®

Professor Bing becomes concerned

34. Professor Bing of the department of Political Science and Public Policy was alerted to Mr
Kupka’s Internet postings in April 1998 by Mr Geof Levy, the Commissioner for New Zealand
for the Anti-Defamation Commission of B’nai B’rith. Mr Levy had become aware of the
postings two months earlier through a person living in Germany who is active in anti neo-Nazi

'8 Franke written submission, p. 4; Professor Peter Oettli interview, 22 February 2001; Knuefermann interview, 19
February 2001; Dr Anne McKim written submission and oral submission, 22 February 2001; Franke to Review, 20
May 2001.

7 Oettli, confidential memorandum to Knuefermann, McKim, and Franke, 2 June 1998.

18 Oettli interview, 24 May 2001.

% Franke to Review, 20 May 2001; Knuefermann to Review 30 August 2001; Knuefermann to Review, 15
September 2001.
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organisations. That person had the impression from his postings that Mr Kupka was a lecturer at
the University of Waikato and held a Ph.D. degree. After forming his own view of Mr Kupka's
postings, Mr Levy alerted Professor Bing. The Anti-Defamation Commission of B’nai B'rith
exists to combat anti-semitic and racist activities. It keeps a ‘watching brief on those matters
which may affect the Jewish community, as well as other matters affecting other ethnic groups
which normally fall within the compass of the Human Rights Att.’

35. Professor Bing read some of Mr Kupka’s postings and considered them to be anti-semitic,
racist, and neo-Nazi, and ‘written in the language of the gutter’. It was clear to him that he had a
moral duty to act. He had been a founding member of the Waikato Jewish Association thirty
years earlier, had been its president and spokesperson until 1998, and continued to serve as
immediate past-president. He was a senior professor. He had actively promoted good race-
relations within the university. He had worked with Dr Simms and Dr Pratt to convene several
seminars in the university on Christian—Jewish relations. During the last decade he had
researched and written on the history of Dutch Jews during the Holocaust. He told me that Mr
Kupka'’s racism, anti-semitism, and Holocaust-denying statements raised for him a matter of
deep conscience. His loyalty to his family and community meant that he must challenge them in
the most vigorous way possible. Professor Bing's father, grandmother, aunts and uncles, and
many of his extended family were killed by the Nazis in the Holocaust. Many of Professor
Bing’s wife’s family were also killed. His ‘sole consideration,’ as President of the Waikato
Jewish Association and a member of the New Zealand Jewish Council, ‘was protecting the
elderly in our community®*

36. Professor Bing and Associate Professor Knuefermann had been colleagues for a quarter of a
century and were on good terms. Professor Bing told me that he had always regarded Associate
Professor Knuefermann as a liberal-minded person. Associate Professor Knuefermann spoke in
similar terms about his relationships with Professor Bing over the years. Professor Bing told
Associate Professor Knuefermann of the concerns of the Anti-Defamation Commission and
warned him that the Jewish community was certain to draw public attention to Mr Kupka'’s
Internet postings. A person holding the views expressed by Mr Kupka, he said, should not be
undertaking research that would bring him into contact with the Jewish community in New
Zealand. He suggested that a topic that did not involve Jews would be preferable. In his
submission to the review, Professor Bing stated that he suggested the Austrian adventurer Von
Tempsky as a possibility. Associate Professor Knuefermann does not remember the suggestion
being made. Professor Bing asked to see a copy of Mr Kupka’'s proposal but Associate Professor
Knuefermann refused to give it to him. In Professor Bing's opinion, Dr Knuefermann

considered Mr Kupka'’s views to be ‘somewhat conservative’ but ‘harmless’. It was in those
terms that Associate Professor Knuefermann would later advise Ms Weir, the University
Mediator (see paragraph 70). Professor Bing concluded that his colleague ‘seemed in total
denial’. Associate Professor Knuefermann and Professor Bing exchanged emails on Mr Kupka’s
Internet postings again some months later when their personal relationship was under increasing
strain. Associate Professor Knuefermann assured Professor Bing: ‘I have never backed Kupka
nor have | ‘persisted’ in backing irresponsibility, racism or anti-semitism and | never will. In

this | am absolutely united with youf?

37. In his submissions to the review, Professor Bing recorded that Mr Kupka had discussed with
him the possibility of doing a doctorate in political science in March 1998. He had referred him

Mr G. P. M. Levy, Commissioner for New Zealand for the Anti-Defamation Commission of B'nai B'rith, written
submission.

21 Bing written submission #3; oral submission, 5 April 2001; Professor Bing to Review, 5 September 2001;
Professor Bing to Review, 14 November 2001.

2 Bing written submission #3; Knuefermann interview, 19 February 2001; Bing, oral submission 5 April 2001;
Bing to Knufermann, 8 March 2000; Knuefermann to Bing, 9 March 2000.
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to a colleague and there had been some discussion of Marxism in the former East Germany but
his colleague did not consider Mr Kupka to be a suitable candidate. Mr Kupka informed me that
he had not heard of Professor Bing before the latter part of 1999. He was himself, he informed
me, ‘by no means a specialist on Marxist.’

38. Professor Bing was indignant that he was not invited to the meeting that Professor Oettli
held with Associate Professor Knuefermann, Dr McKim, and Mr Franke. The meeting took
place after Associate Professor Knuefermann had become aware of Mr Franke’s and Professor
Bing’s objections to Mr Kupka'’s proposed research topic. Associate Professor Knuefermann
had told Professor Bing that the meeting was to take place. Professor Bing expected that, as a
professor in the School of Humanities and as President of the Waikato/Bay of Plenty Jewish
Association, he would be invited to the meeting to express his reservations. Professor Oettli told
me that he did not know at the time of the meeting that Professor Bing was aware of the Mr
Kupka’s Internet posting®:

39. Professor Bing and Mr Franke scarcely knew each other until May 1998, when they found
that they shared a common concern. They met to consider the import of Professor Oettli’s
memorandum of 2 June. Professor Bing thought that Associate Professor Knuefermann could be
persuaded to change his mind if he were to be presented with a bigger selection of Mr Kupka’s
postings. Mr Franke sent Associate Professor Knuefermann 150 more pages and gave him their
message IUDs. But this did not, as Professor Bing hoped, stop Mr Kupka’s proposal ‘in its

tracks'?®

The D.Phil. proposal

40. The research proposal that Mr Kupka submitted to the Higher Degrees Committee is
included in Appendix D. It followed the standard form for a D.Phil. application at the time. It
comprised an outline of the objectives of the study (two and a quarter pages); a brief description
of the research methodology/theoretical framework (a page and a half); a list of the literature
already researched (three pages); a list of relevant literature (four pages); an outline timetable
for the study (one page); a short statement on ethical issues involved in the study; a statement
about resources required for the study; and a request for the thesis to be written in German.

41. ‘German in New Zealand’ was the proposed title of the study with, in parenthgsis, *

Stellung der Deutschen Sprache in Neuseé€lanttanslation of the title into German. The title

in English was very broad. The second paragraph of the proposal stated the limits within which
the research would be conducted. It would take stock of the role of the German language in
contemporary New Zealand. It would close a gap in the research literature. There had recently
been major studies of the international position of German. These included regional studies on
eastern and southern Asia, Europe and Australia, but no comparable study of New Zealand had
yet been done. Mr Kupka’s research would ‘shed some light on one specific strand of New
Zealand’s ever more complex and rich social, economic and cultural texture: Her “German
Connection™. What that light would be was not spelt out.

42. The main theoretical model for the research had been provided by the work of Ulrich
Ammon, whose boobie Internationale Stellung der Deutschen Sprahiee International

Position of the German Language) had been published in 1991. Mr Kupka’'s homage to Ammon
is evident in the title of his research in German. ‘Stellung’ translates as ‘position’. By presenting
the position of German in New Zealand he would add a case study to Ammon’s work and that of
more recent researchers. The German title of Mr Kupka'’s proposal was thus more accurate to

% Kupka to Review, 27 June 2001; Bing to Review, 6 September 2001.
24 Bing submission #3; Bing oral submission 5 April 2001; Oettli interview, 22 February 2001.
% Bing written submission #3; Franke written submission.
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his intention than the title in English. A study of the position of German in New Zealand
connotes a contemporary setting in a way that ‘German in New Zealand’ does not.

43. The research would be in the field of applied German studies. The ‘scientific framework’
would be the eleven criteria used by Ammon ‘to measure the relative importance of German
against other languages’, one of which was the use of German by minority groups. Mr Kupka’s
research methodology was stated in one sentence: ‘Following a comprehensive analysis of
literature, | shall proceed to collect extensive statistical data, held by the Ministry of Education,
embassies, the Chamber of Commerce, the New Zealand—German Business Association, the
Goethe Institute and other relevant institutions.” Here, too, Mr Kupka was following Ammon.

Dr Knuefermann told me that Ammon’s international study was based on published materials
and statistical and other information provided by official and other agencies and organisations in
the countries included in his survéy.

44. Dr Knuefermann explained to me the significance that he, as Mr Kupka'’s chief supervisor,
placed on the research. Associate Professor Knuefermann had been promoting the cause of
German-language teaching in New Zealand for many years. But he was disappointed that
official policies aimed at teaching and maintaining the language in this country had not been
more supportive. He hoped that if German companies in the homeland were to become more
responsive to what should be done, their offshoots in New Zealand would follow suit. He saw

Mr Kupka’s research as a contribution to the policy debate. German officials and opinion

leaders would be forced to face up to the issue of language maintenance in this country when
presented with the situation through a case study. That was also a reason for requesting that the
thesis be written in Germaf.

The Higher Degrees Committee

45. In 1998 the Higher Degrees Committee administered the university’s doctoral degrees under
the delegated authority of the Academic Board. It comprised a representative from each school
of study and a chairperson appointed by the Academic Board. Mr Kupka’s proposal was on the
agenda for the meeting of the committee on 24 July.

46. Dr McKim had been the Humanities’ representative on the committee for about two years. It
was her duty to ensure that all humanities D.Phil. applications met the regulatory requirements.
It involved, she wrote in her submission:

reading the completed application form and accompanying research proposal
outline to establish whether the applicant possessed a suitable qualifying degree;
whether an appropriate supervisory panel, including a chief supervisor, had been
nominated, and endorsed by the chairperson of the department in which the
candidate proposed to enrol; whether the department had agreed to provide any
necessary resources for the completion of the research project; and whether the
thesis proposal, which had to be prepared in consultation with the proposed chief
supervisor (and other proposed supervisors where possible), demonstrated that the
nature and scope of the proposal were appropriate for a PhD degree. A statement
identifying any ethical issues that might be involved in the conduct of the research
and an undertaking to submit the proposal to the School of Humanities Research
and Ethics Committee were also required.

Dr McKim considered that Mr Kupka’s candidature met these requirenierefore the
meeting, Dr McKim rang Professor Middleton, the deputy chairperson, and asked whether the
committee should give any consideration to a candidate’s political views. No name was

% Knuefermann interview, 3 April 2001.
" Knuefermann interview, 3 April 2001.
8 McKim written submission, p. 2; oral submission, 22 February 2001.
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mentioned and the question was answered in general terms. Dr McKim told me that the
conversation confirmed her view that ‘objections which had been addressed at the school level
need not be raised at the university level committee.” Dr McKim told me that it would be a
worrying precedent if the Higher Degrees Committee became involved in vetting political
views. Professor Middleton told me that she did not remember the telephone conversation but
did not doubt Dr McKim’s accourft’

47. In her submission to the review, Professor Middleton stated that Mr Kupka’s proposal went
through the committee ‘as a matter of course’. Associate Professor Barton, who was a member
of the committee, concurred. The only discussion related to the request to write the thesis in
German. Mr Kupka was informed in a letter dated 27 July that his D.Phil. proposal had been
approved. His research topic had been recorded as ‘German in New Zealand.” Associate
Professor Knuefermann would be his chief supervisor. Associate Professor Harlow had agreed
to act as ‘secondary supervisor’ on the understanding that Associate Professor Knuefermann
would provide the bulk of the supervision. Professor Dr Graf von Nayhaus, Paedogogic
Institute, Karlsruhe, was added as a supervisor soon*4fter.

Request to submit the thesis in German

48. The request to submit the thesis in German is in Appendix D. Mr Kupka stated in his

proposal that he hoped his thesis would ‘prove valuable to language policy planners, teachers
and government departments and agencies, both in New Zealand as well as in German speaking
countries.” Research that was relevant to his topic was published in German. Its main impact
was on the ‘German market’, which he defined as individuals and organisations with ‘a
professional interest in international processes of communication as far as they affect the
German language.’ He pointed out that appropriate supervision would be available locally and
internationally.

49. Professor Middleton stated that this request was unusual only because Waikato had few
foreign language doctoral candidates. The university’s regulations and past practice allowed for
it.*! There appear to have been two such approvals, one in Maori and one in Chinese. The
request was granted.

Ethical considerations

50. In 1998, when Mr Kupka'’s doctoral proposal was approved, the responsibilities of chief
supervisors and candidates were set out in the University of Watkgtoer Degrees
Information Bookletwhich had been re-issued by the Higher Degrees Committee in 1997.
Section 3.2 of the booklet stated the obligations of chief supervisors. The first is to:

ensure that any research involving the participation of human or animal subjects
has been approved by the relevant Schools’ Ethics Commiitfese any research
is undertaken by the student

The emphasis is in the original. All doctoral candidates were required, when they applied to be
enrolled, to include in their research proposals a statement on ethical issues associated with their
topic. Mr Kupka'’s doctoral proposal included the following statement:

(6) Ethical Issues Involved in this Study:

29 McKim, written submission, and oral submission, 22 February 2001; Professor Sue Middleton, oral submission,
23 February 2001.

%9 Middleton written submission; Associate Professor Barry Barton, written submission; Juliana Smithells, Graduate
Office Administrator, to Kupka, 27 July 1998; Associate Professor Harlow to Chairman, Postgraduate Studies
Committee, 4 May 2001.

% Middleton written submission.
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Please Noteahat | am aware of the ethical considerations involved in obtaining
information of the kind sought and will inform all participants — prior to their
providing any information — of the intended use of their information. Confidentiality,
if requested, will also be guaranteed.

A copy of this proposal will be forwarded to the Humanities Research and Ethics
Committee.

51. Mr Kupka did not forward the proposal to the Humanities Research and Ethics Committee.
The other doctoral student in the German department, Ms Kristina McGuiness-King, had
included an identical statement on ethical issues in her application to the Higher Degrees
Committee eighteen months earlier. She sent a copy of her application to the Humanities
Research and Ethics Committee at that time. The committee considered her proposal and gave
her a general clearance. It advised her of the requirements of the university’s guidelines on
informed consent and, for her guidance, sent her a copy of the appendix on ‘General Principles
for Research Involving Human Participants.” Ms McGuiness-King followed that advice when
she drafted questionnaires she sent to German departments in New Zealand and Australian
universities®?

The research gets underway

52. Mr Kupka was registered as a D.Phil. candidate on 1 October 1998. Doctoral students are
required to submit six-monthly progress reports to the Higher Degrees Committee. These are
endorsed by the candidate’s chief supervisor, who is required to state whether the candidate is
making satisfactory progress and to advise the committee on any ‘extraordinary difficulties’ a
candidate might be having. Mr Kupka submitted three reports: the first for the period October
1998 — March 1999; the second for April 1999 — September 1999; and the third for October
1999 — March 2000.

53. Mr Kupka'’s first two reports and Associate Professor Knuefermann’s comments record that
the research was progressing satisfactorily. Mr Kupka had completed the section on the
methodology of the study and was working on a detailed plan for the main body of the work.
Associate Professor Knuefermann wrote on 20 October 1999 that Mr Kupka had made
‘significant progress’ on ‘chapter Il (National Languages Policies) and chapter V (Cultural
Policies of German speaking countries in N.Z’ [sit].

54. Mr Kupka's plans for the next six months were:

a. final review of critical literature;

b. analysis of German immigration and language use;

c. investigation into German organisations and companies located in New Zealand
regarding their language and staff policies;

d. first draft of (b) and (c) and of the chapter in which | investigate into cultural policies of
German speaking countries in N.Z.’

55. Mr Kupka did not foresee any difficulty arising. Associate Professor Harlow was satisfied
with progress. There are sections in the six-monthly reports for candidates and their supervisors
to comment on plans for the research during the coming six months. Mr Kupka'’s first report
submitted on 8 March 1999 noted that he had prepared ‘outlines of various questionnaires’
during the previous six months. But neither Mr Kupka nor Associate Professor Knuefermann
mentioned them again in the report of progress for the next six months or in plans for the
following six-monthly reporting period’

32| etter from Kristina McGuiness-King to review, 26 February 2001, and attachments.
%3 Higher Degrees Candidates Progress Report, 1 April — 30 September 1999, 20 October 1999.
% Higher Degrees Candidates Progress Reports, 12 April 1999 and 20 October 1999.
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56. Questionnaires figured prominently, however, in the third (and last) report that Associate
Professor Knuefermann signed off on 1 May 2000. As a result of a decision of the FASS Ethics
Committee (which had replaced the Humanities Research and Ethics Committee), Mr Kupka'’s
research had been suspended since 1 December 1999. The report was written in the expectation
that it would soon get the ethical clearance that would allow it to resume. Mr Kupka and his
research were by that time the subject of growing concern on campus. Mr Kupka reported:
‘Following complications and interpretations and application of ethical issues and Ethics
Committee Procedures my work was unfortunately held up. My chief supervisor, Ass. Prof.
Knuefermann, has raised the matter with the Vice Chancellor. | hope to be able to proceed in the
near future.” He would then complete his review of the critical literature, analyse German
immigration and language use, investigate the ‘cultural policies of German-speaking countries

in N.Z.", evaluate ‘various questionnaires’, and draft relevant chapters. Associate Professor
Knuefermann considered this outline to be ‘realistic and achievable’. He added a comment from
Professor von Nayhaus, who was satisfied with progtess.

57. Mr Kupka’s D.Phil. file includes 17 pages of draft texts of his uncompleted thesis. Two
pages from chapter two are on methodology. Four are from chapter four on the position of
German in New Zealand. Eleven are from chapter five. Professor Bing stated in his submission
that Mr Kupka drafted 89 pages of four chapters and appended four pages of part of chapter 4
that is not in the university filé®

58. Included in Mr Kupka'’s file are copies of Associate Professor Knuefermann’s advice to Mr
Kupka on draft texts he read in the course of supervising his research. These strike me as good
candid guidance. In response to Mr Kupka'’s draft text for chapter 5, for example, he set out
‘three key concerns’ he wanted him to deal with and made specific recommendations about how
he should do so. Associate Professor Knuefermann’s comments show, however, that Mr Kupka
was still having trouble dealing with his research material according to acceptable scholarly
standards. The organisation of the chapter, he wrote, needed to be more systematic. Material not
strictly related to his subject should be removed. There were too many summaries of other
people’s work and not enough evidence of his own evaluation. Linkages in a line of argument
were frequently lacking. Associate Professor Knuefermann’s recommendations included:

Within each section: proceed from one statement to the next in logical sequence, list
evidence...in support of your analysis and line of argument (but the summary of text
cannot be [a] substitute for your onanalytical presentatiori’

Mr Kupka’s questionnaires

59. Questionnaires had not been mentioned in Mr Kupka'’s research proposal. Dr Knuefermann
told me that Ammon had collected statistical information through questionnaires in some of his
studies. Once Mr Kupka'’s research got underway, he and Associate Professor Knuefermann
decided that they would also need to make use of some questionnaires. The sort of questionnaire
to be used raised the question of whether they would require ethical approval before being
administered. Associate Professor Knuefermann’s view was that they would be used to gather
information about the use of the German language and would not record personal information.
That was a reasonable conclusion to reach about the first questionnaire, which was to be
responded to by the presidents of the six Goethe societies in the country. It asked them to draw
on their knowledge of the activities of their society and provide information in response to
thirteen questions. Associate Professor Knuefermann approved the questionnaire as chief
supervisor and Mr Kupka distributed it.

% Higher Degrees Candidates Progress Report, 1 October 1999 — 31 March 2000, 1 May 2001.
% Bing written submission #4.
3" Kupka D.Phil. file, Knuefermann’s notes, 17 September 1999.



16

60. Mr Kupka devised four more questionnaires. They were drafted in German and were to be
responded to in German. In English translation, they were:

Questionnaire for New Zealand Subsidiaries of German Companies
Questionnaire for Businesses in the Tourist Industry

Questionnaire: Perception of Foreign Languages and of German in New Zealand
Questionnaire for German Immigrant Families

Copies of the questionnaires are in Appendix F.

61. It had, since October 1998, been a requirement of the Humanities Research and Ethics
Committee that research proposals that included ‘recorded interviews or written questionnaires’
had to be approved by the committee. Opinions among colleagues differed, however, on
whether questionnaires to be used for gathering information, as, for example, in some market
research, needed to be submitted for approval. On 14 October 1999, Associate Professor
Knuefermann raised that question informally with Dr Anna Green, chairperson of the recently
constituted Faculty of Arts and Social Sciences (FASS) Ethics Committee, in relation to Mr
Kupka’s next questionnaire, which was to be distributed to the subsidiaries of German
companies in New Zealand. In his view they would not be seeking personal or confidential
information. Dr Green approved the questionnaire in her capacity as chairperson of the FASS
Ethics Committee but suggested to Associate Professor Knuefermann that he submit any others
to the committee as ‘a sensible precaution’. Associate Professor Knuefermann then spoke to Dr
Foster, pro dean research in the Faculty of Humanities and Social Sciences and a member of the
Postgraduate Studies Committee, who endorsed Dr Green’s advice. Associate Professor
Knuefermann disagreed with it but he and his candidate were nevertheless prepared to comply.
At that stage, Dr Green received from Mr Franke a copy of Mr Kupka’'s questionnaire to the
Goethe societies and discovered that the questionnaire had not been approved by an ethics
committee®®

Discipline complaints against Mr Kupka

62. On 12 October 1999, ten Jewish members of the academic staff wrote a confidential letter to
the mediator (Appendix L). They told her that Mr Kupka was identified by the Nizkor Project as
one of the persons most actively posting anti-Holocaust messages on the Internet. He had been
posting since 1996 and was listed in the archive directory with seven files amounting in all to
1878 kilobytes. They pointed out that denying the Holocaust (the Shoah) has no more credibility
than asserting that the earth is flat. No crime in history was so well documented.

63. The letter ended:

Several of the Jewish academic staff of this university who are signing this letter to
you have lost numerous family members in the Nazi gas chambers of Auschwitz,
Sobibor and so on. To have the world’s memory of our loved ones who died at the
hands of the Nazis, publicly undermined by a postgraduate student at this university,
is a form of harassment which is deeply distressing to us. Mr Kupka’s
correspondence, through various website discussion groups, moreover, is
‘prejudicial to the functioning or interest of the university, as well as behaviour

which could reasonably be taken to bring the reputation of the university into
disrepute®®

38 Green submission; Knuefermann to Green, 2 November 1999; Green to Knuefermann, 11 November 1999;
Green to Knuefermann, 11 November 1999; Knuefermann to Review, 14 October 2001.
3 Confidential letter to Weir, 12 October 1999.
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Professor Bing informed me that he and his colleagues lodged their claim at the earliest
opportunity after learning of Mr Kupka’'s enrolment for doctoral research on ‘German in New
Zealand® Ms Weir wrote to Mr Kupka on 20 October to say that a number of staff had raised
a matter with her and she would appreciate an opportunity to discuss it with him. No names
were mentioned.

64. On 9 November, Mr Franke lodged a formal complaint of harassment against Mr Kupka.
During the previous six months he had had several discussions with the mediator over his
concerns about Mr Kupka'’s extreme views as evidenced by his Internet postings, his doctoral
enrolment, and Mr Franke’s own relationships with Associate Professor Knuefermann. The
point of his letter, Mr Franke explained, was to make a separate complaint from his Jewish
colleagues because he was not Jewish, though some members of his family had a Jewish
background. Some members of his family had been victimised by the Nazi regime and he felt
‘personally offended by many of Mr Kupka'’s statements.’ He was appalled by Mr Kupka’s
statements about the Holocaust and Hitler's Nationalsocialism. He believed that some of Mr
Kupka'’s anti-semitic, racist remarks ‘create racial hatred’. He was also deeply concerned about
some of Mr Kupka'’s statements about Maori. He believed that these public statements were
bringing the university and its European and Hispanic Studies department into disrepute. He
believed he was being intimidated by Mr Kupka, with some support from Associate Professor
Knuefermann, because of his efforts to draw attention to the problems for the university
resulting from Mr Kupka’s ‘public statements of a racist character’.

Mr Kupka’s complaint of harassment

65. Mr Kupka met Ms Weir on 1 November and she informed him of the allegations against

him. Ms Weir informed me that Mr Kupka told her at that meeting that he was prepared to meet
his complainants but that that was unacceptable to them. Mr Kupka wrote to Ms Weir two days
later to record his response to their allegati¢fishey were, he said, ‘unfounded accusations’,

and it appeared that Mr Franke did not know that he and his wife had Jewish ancestry. His letter
concluded:

For years now Mr Franke assassinates my character and harasses me because we
hold differing political views. Mr Franke however goes as far as to try and prevent
me from furthering my university studies. Therefore and under the provisions of the
Policy Statement on Equal Opportunity and Freedom from Harassment (see page 78
in the 1999 Calendar of the University of Waikato) | request the university to take
appropriate steps to protect nf&

66. Mr Kupka also wrote to the Assistant Vice Chancellor, Mr Callaghan, who managed the
university’s duties under the Privacy Act 1993. He asked for copies of all correspondence and
documents relating to him held by Ms Weir, Associate Professor Knuefermann, Mr Franke, and
Professor Bing. Copies were sent to him on 12 Decerfiber.

67. Ms Weir wrote to Mr Kupka on 9 November to clarify one point from their discussion. She

had made a distinction between his ‘individual political views’, which lay outside the

university’s interests, and the two matters that were of concern to the university: the ethical
clearance for his research questionnaires; and the use of the university’s name in ways that could
bring it into disreputé?

“0 Confidential Letter to B. Weir, 12 October 1999; Bing to Review, 20 July 2001.

“! Franke to Weir, 9 November 1999.

2 Weir to Review, 12 April 2001.

43 Kupka to Weir, 3 November 1999.

4 Kupka to Jeremy Callaghan, 2 November 1999; Callaghen to Kupka, 9 November 1999.
“>Weir to Kupka, 9 November 1999.
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68. Ms Weir sought advice from Dr Gunn, Chairperson, University Human Research Ethics
Committee. He informed her that he had no knowledge of the details of the case she was dealing
with but offered general comments on t@ede of Conduct for Academic Stdfie Student

Discipline Regulationsand the role of the University Human Research Ethics Committee. He
drew her attention to regulation 1(f) of the discipline code about ‘behaviour which could
reasonably be taken to bring the reputation of the university into disrepute, wherever it may
occur.’” He pointed out that it would be necessary to consider the behaviour with the reputation

of the university: ‘for example by using a university email account or by prominently stating

that they are a student of the university.’

69. Dr Gunn noted that the brief of the University Human Research Ethics Committee was
limited to the research itself: its ‘design, conduct, data storage, privacy and confidentiality,
informed consent, etc.” A student’s or a staff member’s concerns outside the research were of no
concern to the committee. Then he added a general comment:

[T]he university is and should be committed to freedom of expression, subject to
specific legal and contractual constraints. This is recognised in the Education
Amendment requirement that universities be ‘critic and conscience’ of society. More
generally, New Zealand law allows the expression of any political opinion provided
that it does not breach the law in such ways as obscenity, defamation, making
threats against individuals etc. Specifically, NZ law does not restrict the expression
of opinions that allegedly support racist, sexist, antireligious positions even though
[they] may be offensive to some peofile

70. Associate Professor Knuefermann also knew that Ms Weir was trying to find a way of
handling the conflicting complaints of harassment she was dealing with. He was himself seeking
her advice with respect to his intention to lay a complaint against Mr Franke. He knew that, as a
non-German reader, she needed help to come to terms with Mr Kupka’s Internet postings. She
gave him copies of the material she had received and he read it. He could give her ‘an absolute
assurance’, he wrote in an email to her on 10 November, ‘that the few references (Kupka-
quotes) could in no way be interpreted as even remotely right-wing or worse: They are utterly
harmless comments!! This is indeed a campaign with substandard techniques.” He would be
happy to translate the material if that was necessary. Associate Professor Knuefermann later
modified his opinion. He told me that he had come to regard his remarks as ‘unfortunate’. They
were, he said, ‘loose remarks, made off the ctff.

A petition to the mediator

71. Knowledge of the harassment claims against Mr Kupka soon circulated in parts of the
Schools of Humanities and Social Sciences, Education, and Law. Mr Kupka was identified by
name as a person listed by the Nizkor Project as a Holocaust-denier and neo-Nazi. His Internet
postings had been given an international character when, in its issue of 8 November, the
American news magazinémeran a piece on the impending trial of Frederick Toben in
Mannheim, Germany. Toben was the founder and director of the Adelaide Institute, a
Holocaust-denying organisation. He had been arrested on arrival in Germany in April and
charged with inciting hatred against cultural groups and defaming the memory of the dead in
print, speech, and on the Intern&medescribed Holocaust revisionism as a pseudo-historical
attempt to establish that the Holocaust was a Jewish ‘swiiti&ame members of Waikato’s
academic staff who became involved in the Kupka affair told me that the Toben article was their
first awareness that Holocaust denial was an issue.

“% Alastair Gunn to Weir, email, 12 November 1999.
4" Knuefermann to Weir, email, 10 November 1999; Knuefermann interview, 3 April 2001.
“8 Time,8 November 1999, pp. 41-2.
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72. Nine members of the academic staff signed a petition to the mediator initiated by Mr Franke
and expressing ‘solidarity’ with their Jewish colleagues (Appendix M). They were, they
affirmed, deeply distressed by Mr Kupka’s Internet postings. They were petitioning in the spirit
of their responsibility to uphold a tolerant and hate-free academic environment. Ms Weir told
me that she asked the representative of the petitioners who delivered the petition what they
wanted her to do with it apart from taking note of their concerns. She heard no more from them
and the petition remained in her files. She thinks that she probably did not mention it to the Vice
Chancellor in the context of her handling of the harassment compfdints.

73. Dr Bolstad, of the Statistics Department, was a signatory. He was a member of the
Postgraduate Studies Committee. On 22 November he sent an email to all members of the
committee alerting them to what he saw as a threat to the university. A postgraduate student, he
informed them, was making Holocaust-denying statements to ‘chatrooms on the net.” He might
be using the university ‘as a cover to legitimize racist propaganda.’ There could be bad publicity
that could ‘seriously harm’ the university’s reputation. He drew his colleagues’ attention to the
Timearticle. He quoted the section in the discipline regulations about behaviour that might bring
the university into disrepute. Dr Bolstad copied this email to the Vice Chancellor the following
day. The Postgraduate Studies Committee discussed the case in general terms at its next
meetigog, but that was not until 10 March 2000. Professor Gould did not reply to Dr Bolstad’s
email.

The request of the Human Rights Commission

74. Ms Weir discussed with the Vice Chancellor and, separately, with Professor Bing the
possibility of seeking advice from the Human Rights Commission on Mr Kupka'’s Internet
postings. Professor Gould decided to seek advice from the Human Rights Commission. He knew
that the commission did not normally advise on hypothetical cases. But it seemed to him that the
issue that had been raised was about to become a real one and that it would be in everyone’s
interest to have the commission’s advice. Ms Weir wrote to the commission and she also wrote
to the interested parties to let them know what she had done. These were the ten Jewish staff
who had written to her on 12 October, Mr Franke, and Mr Kupkader letter drew their

attention to the protections of the Human Rights Act against victimisation, quoting section 66 of
the Act.

75. Her letter to the Human Rights Commission outlined in general terms the matters on which
she was seeking advice. The material in question was for the most part in German and a
translation was being sought. Some members of the staff considered it to be Holocaust-denying
and a ‘vitriolic form of racism’. The student concerned claimed that he was being discriminated
against by some members of the staff because of his ‘supposed political opinion’. The letter
included the following statement:

The student has not used university computer access in his discussions on the
Internet nor has he used the name of the university in relation to the views he has
expressed. This being the case the disciplinary regulations for student behaviour
which ‘brings the university into disrepute’ are not applicable.

76. Some 15-20 pages of Mr Kupka'’s Internet postings were enclosed with the letter. A week
later, Ms Weir was told by the Human Rights Commission that the matters she had raised should
be more properly considered by the Race Relations Office. She was also told that the Race
Relations Office had two lawyers fluent in German. They would deal with the request and make
their own translations. Ms Weir’'s subsequent dealings were with the Race Relations Office. She

49 Weir to Review, email, 29 May 2001; Bolstad to Review, 12 November 2001. CORRECT FN? or for following?
0 pr Bill Bolstad to Postgraduate Studies Committee members, email, 22 November 1999, and to Vice Chancellor
Gould, email, 23 November 1999; Bolstad written submission, Appendix A; Sally Parker to Review, 3 July 2001.

L Weir interview, 21 February 2001; Gould to Review, 7 August 2002.
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faxed to the Office between 700 and 900 additional postings and some translations that Mr
Franke had made of some of Mr Kupka’s postings. The translations made by the officers of the
Race Relations Office were retained by the Offite.

77. Ms Weir reported to the Vice Chancellor on the Human Rights Commission’s response on 3
December. She told him that the Commission was doing the translations and that it did not
consider that Mr Kupka had so far been discriminated against because of his political opinions.
That could change, however. She also told him that the FASS Ethics Committee had met to
consider his ‘questionnaire and doctoral proposal’ (see paragraph 99). Dr Green, its chairperson,
had told her that the committee ‘had grave ethical concerns’ and would be ‘effectively
suspending any further study’ until Mr Kupka had addressed the committee’s concerns. Ms

Weir could ‘only guess’ at what the committee’s decision might entail for the university’s
acceptance of Mr Kupka’s doctoral proposal eighteen months®ago.

78. The Race Relations Office replied to Ms Weir on 9 December. There was, first, it informed
her, the question of whether section 61 of the Human Rights Act 1993 applied to the Internet.
This had yet to be tested in the courts but there was a presumption among lawyers with whom
the matter had been discussed that it did. On the question asked, whether Mr Kupka's opinions
‘could be said to constitute political opinion’ under the Act, the Race Relations Office’s answer
was ‘probably yes.’

79. The Race Relations Office assumed that the university was concerned that Mr Kupka might
claim that he was being discriminated against because of his political opinions if it tried to stop
him from expressing his views on the Internet. That would always be a possibility so long as his
postings ‘could be said to fall within one of the prohibited grounds’ under the Human Rights
Act. Mr Kupka was not using university facilities to make his Internet postings and that could
add a further difficulty. The university would have to be mindful of his right to freedom of
expression.

80. The advice then explained the effect of section 61. For Mr Kupka'’s postings to fall within
that section it was necessary:

a. thatthe material is published;

b. thatthe content is threatening, abusive or insulting; and

c. thatitis likely to excite hostility against, or bring into contempt, any group of
persons in or coming to New Zealand on the ground of their colour, race, or ethnic
or national origins.

The material provided fell under (a) and (b) but there was a question whether it would
‘excite hostility against Jewish people in New Zealand’. This was a difficult test to apply.
It was always to be ‘balanced against the right to freedom of expression’. The material
was thought to be unlikely to excite hostility against Jewish people because:

I. the fact that it is in German would significantly limit its effectiveness; and
ii. itis more likely to impact adversely on the person writing it, than Jewish people.

While it is indisputable that any attempt to refute the fact that the Holocaust occurred is
insulting, in itself discussions about it are unlikely to lead to a negative reaction on the
part of the people reading T

81. On 13 December, Ms Weir sent copies to the Vice Chancellor of the advice she had received
from the Human Rights Commission and the Race Relations Office. She also informed the
interested parties of the essential points conveyed in those letters. She told them she would be on

2\Weir interview, 21 February 2001; Sylvia Bell to Review 31 May 2001.
*3Weir to Vice Chancellor, 3 December 1999.
> Bell to Weir, 9 December 1999.
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leave from late December until mid-January. She needed time to consider what should now be
done about the complaints she had received. She undertook to meet Mr Kupka for further
discussion on her return to work. She informed Mr Franke and the ten Jewish members of staff
that, given the guidance it had received from the Race Relations Office, the university would ‘be
open to a claim of discrimination on the grounds of political opinion’ if it stopped Mr Kupka

from publishing material on the Net”

82. Ms Weir informed Professor Bing that, on her return, she would discuss with the Vice
Chancellor the options, if any, that remained open to the university. She told him that he was in
no way precluded from ‘acting as an individual either as an individual or concurrently’.
Professor Bing got in touch with the Complaints Manager of the Human Rights CommiSsion.

83. The Race Relations Office considered whether section 63 of the Human Rights Act might
also be relevant. Section 63 prohibits racial harassment: the expression of hostility, contempt or
ridicule against another person which is hurtful or offensive to that person, and which has a
demonstrably detrimental effect on them. For Mr Kupka’s conduct to be considered under
section 63, however, an identifiable person or persons would have had to experience detriment
as a result of his Internet postings, the detriment would have to involve access to educational
facilities, and there would have to be a complaint from a member or members of the university
students or staff. The Race Relations Office received no complaints of racial harassment.

84. The university did not seek another legal opinion on the advice it had received from the
Race Relations Office. My legal advice concurred with the advice received from the Race
Relations Office but drew attention to the fact that Ms Weir did not seek legal advice on ‘the
more pertinent issue’ of whether the university’s discipline regulations should be invbked.

The question of translations

85. One of the confounding issues in the handling of complaints against Mr Kupka was the fact
that few of the people within the university who were required to form a view on his Internet
postings were able to read them in German. About 90 per cent were in German. Of those to
whom the Vice Chancellor looked for advice, Professor Oettli and Associate Professor
Knuefermann were the only German speakers. As it happened, Professor Gould did not consult
Professor Oettli. English translations would have to be made.

86. Ms Weir and Professor Bing exchanged emails and held discussions during November.
Professor Bing recommended the translation of a sample of the postings by an independent
translator who was also qualified to advise on the nature of their contents. The translations so far
made had been done by Associate Professor Knuefermann and Mr Franke, neither of whom
were Holocaust historians. Professor Bing considered that the Vice Chancellor should receive
the advice of an independent Holocaust historian of repute. Ms Weir informed him that
Professor Gould concurred. At Ms Weir’s request, he approached Professor Konrad Kwiet,
Professor of German and Director of the Centre for Comparative Genocide Studies, Macquarie
University, and recognised as the foremost scholar in Australagtaofessor Kwiet was

willing to assist but the proposal foundered because of the likely’@0Bhen Ms Weir was

advised that the Race Relations Office had two German-speaking lawyers and the office would
make their own translations. That resolved the matter of translations for the purposes of her
investigation.

°\Weir to Franke, 13 December 1999.

*5Weir to Bing, 13 December 1999; Bing to Weir, 10 December 1999.

" Chapman Tripp to Review, 16 October 2001: Rosslyn Noonan, Chief Commissioner, Kaikomihana, Human
Rights Commission, to Review, 6 May 2002.

%8 Bing to Weir, email, 11 and 19 November 1999.

%9 Konrad Kwiet to Weir, email, 26 November 1999.
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87. But it left the main issue unresolved. The translations remained in the Race Relations Office
and were not open to scrutiny by anyone in the university. More importantly for Professor Bing,
the lawyers in the Race Relations Office were not Holocaust historians and their judgement
would not in his view help the university to resolve the issues surrounding Mr Kupka's research.
The outcome was in his opinion ‘unprofessional’. Without translations, the issue could not be
considered seriously by colleagues who could not read German. He consulted Mr Franke and Dr
Pratt, Director of the Religious Studies Programme, and arrangements were then made for some
Holocaust scholars to translate a selection of Mr Kupka’s postings and write reports off them.

88. The opinions of four of these became important in later argument on campus. They were
from Professor Kwiet; Professor Emeritus John Moses, History Department, University of
Queensland; Ms Louise Freudenberg, Research Scholar in the German History Department,
University of Berlin; and Professor Peter Longerich, Director, Institute for Holocaust Studies,
University of London. Professor Longerich was at the time an expert adviser to the defendants
in the Irving libel case in the High Court, London. Three of these scholars are native speakers of
German. The fourth, Professor Moses, has masters and doctoral degrees from German
universities and is fluent in German and an astute observer of German affairs.

89. Ms Freudenberg initiated the examination. She called up at random Mr Kupka'’s postings for
the period 14 November — 29 December 1997, analysed them, and wrote a report on them for Dr
Pratt. The other three read the same postings and wrote their reports. Professor Nieschmidt made
English translations of the postings they examined and these are in Appendix H. The opinions of
the four scholars are in Appendix I.

90. Ms Freudenberg concluded that Mr Kupka’'s postings were neo-Nazi and anti-semitic and
apparently ‘denied that there was a Holocaust (or at least that there were gas chambers)’. His
‘tone and language’ when writing about Jews and the Holocaust ‘is openly anti-semitic’ and
could have come ‘straight from Goebel’'s speeches’. Professor Moses agreed with that
assessment. ‘The man is a right-wing fanatic who is incapable of taking on board the findings of
mainstream post-war German scholarship on the Holocaust.” Professor Moses linked Mr Kupka
with Dr David Irving, the internationally-known Holocaust denier who had been banned from
re-entering Australia. They had in common ‘an ability to play with language to give the
impression of objectivity’. Professor Longerich wrote: ‘From these quotations it is clear that Mr
Kupka’'s argumentation follows, in a very characteristic manner, the typical patterns of
Holocaust-denial.” Professor Kwiet found Mr Kupka’s ‘discussions’ or ‘dialogues’... not only
disturbing and confusing but also quite boring, not to say garbage, or | rather should say
cyberspace junk.’ He agreed with Professor Moses and Ms Freudenberg, adding:

Herr Kupka presents himself — and is pleased with his role — as an intellectual who
does not hide his anti-Semitism, Holocaust-denial and racism. His views indeed
often expressed in a coded language, are marked by arrogance and cynicism,
stupidity and hatred.

91. The views of the four Holocaust scholars were conveyed to members of the Postgraduate
Studies Committee and to members of the University Council in one of the appendices to
Professor Bing’s letter of 2 April 2000 to Professor Middleton, Deputy Chairperson,
Postgraduate Studies Committee (Appendix I).

The Waikato Goethe Society

92. Mr Kupka had distributed questionnaires (Appendix F) to the presidents of the six Goethe
societies in mid-1999 and five of them answered them and returned them. The one who did not
co-operate was the president of the Waikato Goethe Society, Mr Norman Franke. The Waikato
Goethe Society had about 30 members, several of whom were members of the University of

% Bing written submission #21; Franke written submission, p. 10; Dr Douglas Pratt written submission.
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Waikato. Some had known of Mr Kupka’s Internet postings since 1995. Between a third and a
half were aware of them when Mr Franke received Mr Kupka’s questionnaire. Jews and non-
Jews among them were disturbed by what they read. Ms Beate Jones, who succeeded Mr Franke
as president, told me how unsettling they were to her. With other Germans, she lives with the
burden of guilt for the Holocaust. She told me that to come to the other end of the globe as she
had done and to be confronted by ‘a Kupka’ was extremely hurtful. She acknowledged Mr
Kupka’s right to free speech. But she was doubly offended that a neo-Nazi was also a graduate
student in the German department of the univerStty.

93. Mr Franke had several objections to the questionnaire. It did not indicate that it was part of a
University of Waikato research project, nor did it indicate how it related to such a project. It had
some ‘semantic ambiguities’. It did not guarantee anonymity and confidentiality to those who
completed it. Mr Franke had asked Associate Professor Knuefermann for a copy of Mr Kupka’s
research proposal and raised his concerns at the German staff meeting on 28 September 1999.
Associate Professor Knuefermann told him that all university research was bound by a code of
ethics. The information sought, he said, did not involve members of the society other than the
president. It was not ‘information on individuals, nor was it related to individuals’. He refused to
give Mr Franke a copy of the research proposal. The request was ‘entirely inappropriate’.
Furthermore, he was ‘seriously concerned about [Mr Franke’s] professional judgement’. He was
‘equally concerned’ that Mr Kupka might well seek legal redress for harassment with all its
‘destructive consequence¥’He took exception, furthermore, to Mr Franke’s continuing

interest in the questionnaire to the Goethe societies. This, Associate Professor Knuefermann told
Dr Green, was to be ‘seen in the context of his prolonged and serious campaign of harassment
and defamation against Mr Kupka and myséft'.

94. On 15 November, Mr Franke wrote to Dr Green on behalf of the Waikato Goethe Society to
ask the FASS Ethics Committee to consider the questionnaire Mr Kupka had sent to him as
president. As president, he wrote, he had to ‘insure that sensitive information about the cultural
and linguistic make-up of its membership is protected and is not used by any person, for any
project, or any purpose that may be cultural[ly] unsafe.” On 9 December, Dr Green replied to
Mr Franke. The committee was actively considering the matter, she informed him, and his
concerns were being address¥d.

The Bing—Franke letter of 26 November 1999

95. With Professor Gould’s agreement, Ms Weir gave Professor Bing and Mr Franke copies of
an abridged version of Mr Kupka'’s doctoral proposal. The bibliographical lists had been
removed. They were dismayed by what they read. They could see no sign that the Higher
Degrees Committee, when it considered Mr Kupka'’s application in July 1998, had taken any
notice of the objections that Mr Franke had raised with Associate Professor Knuefermann and in
the meeting that Professor Oettli had convened and at which Dr McKim, the Humanities
member of the committee had attended. They concluded that Mr Kupka'’s registration as a
doctoral candidate had not been in accordance with normal university processes. They decided
to make their concerns known. The purpose was not to ask for personal information about Mr
Kupka but to raise questions about the way the university had dealt with his doctoral
registration®

®1 Waikato Goethe Society submission; oral submission, 20 February 2001.

%2 Franke submission, Knuefermann to Franke, email, 8 October 2000; Franke to Knuefermann, and his reply,
emails, 10 October 2000.

%3 Green written submission and appendices 2, 3, and 4; Associate Professor Mary Foster interview, 4 April 2001.
% Green written submission, appendix 3.

% Bing to Review, 5 June 2001.
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96. They were uncertain about how to proceed. Professor Bing exchanged emails with Dr Gunn,
Professor Middleton, Associate Professor Foster, and others. Professor Bing at first thought that
an approach should be made to the Postgraduate Studies Committee as the successor of the
Higher Degrees Committee that had registered Mr Kupka’s research proposal. Then he became
aware that Mr Kupka'’s research proposal had not been approved by the Humanities Research
and Ethics Committee, and that the issue of cultural safety had not been dealt with. Professor
Middleton also informed him that it ‘would have made a difference at the time of enrolment’ if
the Higher Degrees Committee ‘had been aware of a question of “cultural safety”. Professor
Bing and Mr Franke decided to make a complaint to the FASS Ethics Committee. Dr Gunn
informed Professor Bing that that committee would be considering Mr Kupka'’s research
proposal at its next meeting. The committee would not, as Professor Bing had requested, receive
a deputation. Its terms of reference did not permit the attendance of members of the academic
staff who were not involved in a research project. He advised Professor Bing to make a written
submission to if°

97. On 26 November, Professor Bing and Mr Franke wrote to Dr Green, Chairperson, FASS
Ethics Committee (Appendix N). Copies of the letter were sent to the nine Jewish academics
who had also signed the letter of 12 October to the mediator.

98. The Bing—Franke letter argued that Mr Kupka’s doctoral application had not been dealt with
according to university processes, explained in considerable detail the contribution of German-
speaking Jews to New Zealand’s cultural life since the late 1930s, pointed out that the co-
operation of German-speaking Jews would be essential to any soundly based research into the
subject of Mr Kupka'’s research, and emphasised that their cultural safety must be an essential
consideration in any such research. The ‘ad hoc’ meeting that Professor Oettli had convened in
May 1998, they contended, was in breach of proper process. The ‘considerable reservations
about the suitability of Mr Kupka as a doctoral student and about the “cultural safety” of the
proposal’ had not, to the best of their knowledge, been referred to the Humanities Research and
Ethics Committee. The Higher Degrees Committee had not been adequately informed when it
registered the proposal. Mr Kupka had taken for his research proposal the phrase ‘the German
connection’ from the title of a book of essays about Germans in New Zealand in the nineteenth
century, edited by James Bade and published in 1993. His proposal stated that, by ‘taking stock
of the role of the German language in contemporary New Zealand’, he would ‘shed some light
on one specific strand of New Zealand’s ever more complex and rich social, economic and
cultural texture: Her “German Connection.” But Bade, they pointed out, had in 1998 published
another book of essay®ut of the Shadows of War: The German Connection in New Zealand in
the Twentieth Centuryt underlined the central role that German-speaking Jews from Germany,
Austria, and Czechoslovakia had played in keeping that connection alive. ‘No serious Doctoral
study of “German in New Zealand,” they wrote, ‘can be undertaken without extensive reference
to these Jewish refugees from Nazi Europe and without the cooperation of these refugees and
their families.” To undertake the research without reference to the German-speaking Jewish
community would make it Judenrefh.

The FASS Ethics Committee and the Bing—Franke letter

99. The FASS Ethics Committee had only recently been established and was not yet fully
resourced administratively. Mr Kupka'’s research was the first to be put to it. It was also the first
time in the memories of those dealing with ethical issues in the School of Humanities that an
ethics committee had been called on to deal with a complaint from members of the general

% Professor Sue Middleton to Bing, 24 November 1999; Dr Gunn to Bing, 26 November 1999; Weir to Review,
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public®® The complaint and what stood behind it would have tested any ethics committee. Nor
were the members of the committee to be allowed to consider it in a state of calm detachment.

Mr Kupka was not mentioned by name in the petition that had circulated within the faculty (see
paragraph 72) but the word was being passed around the faculty that a postgraduate student was
a Holocaust denier. One of the members of the committee, Dr Goldsmith, had signed the

petition.

100. The committee met on 29 November. Dr Goldsmith brought to it what was described in the
chairperson’s notes of the meeting as a ‘package of information from Dov Bing’, and this was
‘tabled’. There were three copies of the package, one for each member of the committee who
was present (the fourth member was absent overseas). Each included the letter dated 26
November, jointly signed by Professor Bing and Mr Franke, nine pages of Mr Franke’s
translations of Mr Kupka’s Internet postings, and a copy of an abridged version of his research
proposal. Dr Goldsmith’s recollection of the discussion is that:

there were problems with the proposed methodology of Mr Kupka's research, that
there were also problems with the process of ethical approval up to that point, and
that there were wider historical issues that should probably be explored more
extensively, by the University HREC [Human Research Ethics Committee] or other
bodies.

Dr Green'’s recollection was similar .The wider historical issues for Dr Goldsmith were the
Holocaust®

101. Dr Goldsmith was at first unaware of the purpose of the meeting but had a pretty good idea
what it would be about before it met. When he found that it was to consider Mr Kupka’'s
guestionnaires, he told his colleagues that he had signed the petition and might have a conflict of
interest. The committee meeting effectively ended at that point. So that its other members could
benefit from his point of view, there followed what Dr Green referred to as ‘a general and
informal discussion of the issues.’ Dr Green told her colleagues that, after the meeting, she
would consult Dr Gunn, Chairperson, University Human Research Ethics Committee, and Dr
Foster, pro dean research. That meeting took place and concluded that Dr Goldsmith had a
conflict of interest and should not be a member of the committee when Mr Kupka'’s research
was under discussion. Dr Gunn decided that Dr Goldsmith should be replaced. The committee
had not made any decisions about the research with Dr Goldsmith present. Dr Green’s notes of
the meetings record that ‘[tjhe meeting was declared void, and reconvened with a new member,
the following day.’ Dr Bernard Guerin was the new member.

102. The meeting on 30 November was the first of three during which the committee considered
Mr Kupka’s research. It had before it Mr Kupka’s research proposal, the three questionnaires for
which he was seeking ethical clearance, and the letter of 15 November from Mr Franke,
President, Waikato Goethe Society. Professor Bing’s package was available at the meeting. The
letter that Mr Franke wrote on behalf of the Waikato Goethe Society asked that its members be
protected from uses of sensitive information that might be used for purposes that were
‘cultural[ly] unsafe.” The Bing—Franke letter focused on ‘cultural safety.” The FASS Ethics
Committee accepted that it would need to deal with these concerns under the sixth of the general
principles under which it was required to work. This required it to take ‘[a]Jdequate steps ... to
respect the social and cultural sensitivities, and language preferences, of all participants’ in
researches involving human subjects. It decided to exercise its power under paragraph 3.1.1 of
theUniversity Human Research Ethics Committee Proced{#&ppendix T) to suspend Mr

Kupka’s research until it was satisfied that his research complied with the university’s ethical
standards. It also asked Dr Gunn, as chair of the University Human Research Ethics Committee

% Green to Review, 21 June 2001.
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with whom the matters in the letter had first been raised by Professor Bing, to reply to the letter
on behalf of the committee. Ms Weir, who was dealing with the harassment claims for the Vice
Chancellor and was reporting to him on progress, was aware of the FASS Ethics Committee’s
decisions. On 3 December she reported to Professor Gould that the committee had ‘grave ethical
concerns’ about Mr Kupka'’s research and had suspended it (see paragraph 77).

103. Professor Bing informed me that he did not receive a letter from Dr GUHie.is

convinced that the Bing—Franke letter was not tabled by the reconstituted FASS Ethics
Committee at its resumed meeting on 30 November. But there was no need for it to have been.
Dr Green, the committee chairperson, knew that the three members of the committee had
received copies of the package at the committee meeting the previous day. Dr Priya Kurian, the
other remaining member, confirmed for me that she had received the Bing—Franke letter at that
meeting. She also informed me that she *attached considerable significance to the issue of
“cultural safety” that the letter raised,” and that she ‘attached considerable weight to the ethical
issues first raised in the letter when the committee addressed the cultural safety issue at its
meeting on 10 May.’ Dr Guerin, the new member, informed me that Professor Bing’'s package
was available at the meeting of the committee on 30 November but not referred to. It was his
understanding that material in the package was being considered by ‘Ms Weir, legal people, and
German translators and there was no point in doing what they were better at doing.” The
committee concentrated on the questionnaires because he ‘was happier to consider the proposed
study itself first on ethical and methodological grounds before considering anything else.” He
did not wish to be ‘swayed if those other matters were eventually considered by the Human
Rights, legal and other people to be not relevant.” Dr Green noted in her submission that, at its
meeting on 30 November, the committee ‘considered Mr Kupka'’s research proposal in a manner
consistent with the nine primary ethical principles outlined in [its] terms of reference.’ It had ‘a
number of serious reservations about the research methodology, in particular concerning issues
such as consent, confidentiality, and the potentially limited value of the research.’ It then began
its consideration of Mr Kupka’s questionnairés.

104. For the meetings of 29 and 30 November, the committee also had a report written by
Associate Professor Vowles of the department of political science and public policy. The
chairperson had sought his advice in the light of his extensive experience in questionnaire
survey research. Associate Professor Vowles drew attention to omissions and technical
shortcomings in Mr Kupka'’s questionnaires and identified several respects in which they would
need to be improved to meet acceptable technical standards. He noted, too, that the committee
would need to be assured ‘that special issues and concerns that are raised by requiring
sometimes sensitive data from German speaking families in New Zealand have been
considered.” ‘Unfortunately,” he concluded, ‘the student does not appear to have provided
sufficient material for the committee to properly assess whether or not the appropriate ethical
procedures have been followed.’

105. A further complication arose in the context of the discussions that Professor Bing was

having with Dr Gunn about the possibility of addressing the Bing—Franke letter to the
Postgraduate Studies Committee (see paragraph 106). Dr Green’s recollection is that, a few days
after the meeting, Dr Goldsmith, acting for Professor Bing, asked for the letter so that he could
return it to Professor Bing. She made a copy for herself for future reference when the committee
would consider cultural sensitivity issues and handed it back to Dr Goldsmith to return to
Professor Bing. Dr Goldsmith’s recollection is that the meeting referred to by Dr Green did not
take place. He had, he informed me, kept his own copy of the letter and would have returned it

0 Green submission and Appendix 8; Bing submission #28; Goldsmith submission; Green to Review, 3 April 2001;
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to Professor Bing if Professor Bing had asked for a copy. In Dr Green’s recollection, she was

left unsure whether, by asking for the letter to be returned to him, Professor Bing was
withdrawing it from the committee’s consideration. | do not attach any significance to these
differing accounts. | am satisfied that the FASS Ethics Committee received the Bing—Franke
letter at its meeting on 29 November, and that the three members of the reconstituted committee
were aware that it was intended to have a bearing on decisions they would be making on Mr
Kupka’s questionnaires. Whether it was ‘tabled’ again at the reconvened meeting of the
committee the next day is unimportant. Later, Dr Green had reason to wonder if the letter was
still before the committee but, letter or no letter, issues of cultural sensitivity were clearly in her
mind and in Dr Kurian’s mind. Dr Guerin was aware that the committee had received a package
of materials that might be relevant to its consideration of Mr Kupka’s questionnaires at some
later stage. Regardless of what was in the package, Dr Guerin was aware that Mr Kupka’'s
guestionnaires raised questions about cultural sensitivity. Dr Green’s doubts were resolved when
a copy of the letter which Ms Bliss and five other members of the Waikato/Bay of Plenty Jewish
Association wrote on 4 April to the Postgraduate Studies Committee was referred to the
committee for its attention (see paragraph 167). The committee dealt with the cultural sensitivity
issues at its meeting on 11 May 2060.

The Postgraduate Studies Committee and the Bing—Franke letter

106. Professor Bing wanted to get the university to address the issues raised in the Bing—Franke
letter. Soon after the meeting of the FASS Ethics committee on 30 November, he formed the
impression that Dr Green had passed the letter to Dr Gunn for his consideration as chairperson
of the University Human Research Ethics Committee. Professor Bing emailed Dr Gunn, who
was at a conference in Dunedin, and asked him if he could confirm whether he had decided not
to bring the Bing—Franke letter to the attention of the University Human Research Ethics
Committee. Dr Gunn confirmed that Dr Green had referred the letter to him. ‘I looked at the
terms of reference of may [sic] committee,” he continued, ‘and decided that the issue was not
within those terms of reference as our function is only to look at proposals not at the candidate.
Perhaps the appropriate Committee would be the postgraduate studies committee.” Professor
Bing interpreted Dr Gunn'’s reply as confirmation that the Bing—Franke letter would not be
considered either by the faculty ethics committee or the university ethics committee. If the issue
it raised fell outside the terms of reference of the University Human Research Ethics Committee,
he reasoned, it must also be outside the jurisdiction of the FASS Ethics Committee because both
committees operated under the same terms of refefénce.

107.On 12 December, Professor Bing wrote to Professor Middleton, Deputy Chairperson,
Postgraduate Studies Committee, enclosing a copy of the Bing—Franke letter (Mr Franke was by
then absent on study leavé) His covering letter explained that Dr Gunn had decided that the
‘issue’ raised in the Bing—Franke letter did not fall within the terms of reference of the

University Human Research Ethics Committee but had suggested that the Postgraduate Studies
Committee might be the appropriate committee. He asked the committee to deal with it at soon
as possible (Appendix O). A meeting of the committee was set down for 17 December but was
not held. The committee’s executive group considered Professor Bing’s request at its meeting on
22 December.
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108. The Bing—Franke letter had initially been addressed to the FASS Ethics Committee and was
largely concerned with the contributions of German-speaking Jews to New Zealand'’s cultural

life since the war and with the cultural safety of German-speaking Jews in the context of Mr
Kupka's research. But it did, by way of introduction, set out the reasons for their present
concerns. It pointed out that, before Mr Kupka'’s proposal had been submitted to the Higher
Degrees Committee, they had expressed reservations about his suitability as a doctoral candidate
and about the ‘cultural safety’ of his research. To the best of their knowledge, however, their
reservations had not been conveyed to the Humanities Research and Ethics Committee. Nor had
the Higher Degrees Committee been informed of the controversial nature of Mr Kupka’s

doctoral application. Instead of being considered within the university’s ‘established committee
structure,’ they wrote, their reservations had been dealt with by Associate Professor
Knuefermann, Professor Oettli, and Dr Mc Kim in ‘their new ad hoc committee to which Mr
Franke but not Professor Bing was invited’. That meeting had decided, they wrote,

That Mr Kupka was entitled to his political views and that there was nothing
‘threatening, abusive, or insulting’ to the Jewish community in Mr Kupka'’s writings.
Moreover, it was agreed that there were no concerns about the ‘cultural safety’ of
Mr Kupka’s Doctoral proposal(Appendix N)

109. The executive group decided that the only matter for the Postgraduate Studies Committee to
consider was whether Mr Kupka had been properly enrolled by the Higher Degrees Committee.
‘The P[ostgraduate S[tudies] C[ommittee], Professor Selby minuted on Professor Bing’s letter,
‘is concerned with process NOT the tomiccontent of the research. The Schools are

responsible for the fields of research.” Professor Selby examined the records of the Higher
Degrees Committee and decided that Mr Kupka’s doctoral registration and subsequent progress
was in order> The executive group knew that the FASS Ethics Committee was already aware

of the issues of cultural safety raised in the Bing—Franke letter. They also knew that the mediator
was inquiring into a harassment claim against Mr Kupka that could have disciplinary
implications. They did, however, wonder if a situation might arise in which Mr Kupka’s

enrolment as a doctoral candidate might need to be considered. At their request, Mr Callaghan,
Assistant Vice Chancellor, reviewed the academic record and concluded that his enrolment and
subsequent progress as a doctoral candidate were in order. There was, in his opinion, no case for
‘cancellation of candidatureé® The executive group decided not to refer the Bing—Franke letter

to the Postgraduate Studies Committee for consideration. The remaining matter in the letter that
was not being dealt with was whether the meeting that Professor Oettli had chaired was in some
way irregular. Any inquiry into that, in Professor Selby’s and Professor Middleton’s view,

would need to be done on the authority of the Vice Chancellor. The executive group decided,
therefore, to refer that matter to the Vice Chancellor’s Office.

The FASS Ethics Committee considers Mr Kupka’s questionnaires

110. The FASS Ethics Committee had an initial problem when it turned to Mr Kupka’s
guestionnaires. Most of his Internet postings that they had been asked to consider were in
German. No member spoke German, so translations would be needed. Members had, however,
become aware before the start of the meeting that the mediator had received a letter from
Professor Bing and a more extensive selection of Mr Kupka’s Internet postings. Ms Weir was
arranging to have translations made. The committee decided to defer consideration of cultural
safety issues until these were available and began its ethical scrutiny of Mr Kupka’s
questionnaire$’

5 Professor Michael Selby’s minute on Bing to Middleton, 12 December 1999.
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111. The committee did not know that some of the questionnaires they were about to consider had
already been sent to agencies that had agreed to distribute them for Mr Kupka. Nor until it
received Mr Franke’s letter of complaint was it aware that questionnaires to the presidents of the
six Goethe societies had already been distributed. It examined Mr Kupka'’s research proposal
and the questionnaires he proposed using in the light of the General Principles for Research
Involving Human Participants (Appendix T). The members of the committee were all of the

view that Mr Kupka’s thesis proposal should ‘be suspended until the methodology was
substantially changed’. Dr Green wrote to Mr Kupka on 1 December outlining ten points of
concern and told him that his research was suspended until he had dealt with them to the
committee’s satisfaction. Suspension, he was informed, did not mean a halt to work on the
research project. Developing questionnaire instruments that were methodologically sound was
an essential requirement of the project. Mr Kupka was asked to reply to the committee by 16
January 2000°

112. Neither Mr Kupka nor Associate Professor Knuefermann was at first prepared to accept the
committee’s decision. Associate Professor Knuefermann had agreed that it would be prudent for
the committee to decide whether Mr Kupka'’s questionnaires required ethical approval. When,
however, it decided that they did, he argued that their purpose was to collect information on the
use of the German language and participants would not be asked to provide personal
information. Mr Kupka, he argued, was being penalised for inconsistencies in the university’s
policies and a lack of adequate information and guidance. Associate Professor Knuefermann
assured the committee that he and Mr Kupka ‘were aware of the ethics considerations involved
in doctoral research’. Dr Green sought the advice of the dean of the faculty, who asked Dr
Gunn, as the convenor of the University Human Research Ethics Committee to consider their
objections. He gave Mr Kupka a point-by-point reply in a letter dated 23 December, and Mr
Kupka agreed to comply with the committee’s requirements. One of these was the suggestion
that he seek advice on survey and statistical methodology from Dr Barnes, a lecturer in the
Social Science Research Programfhe.

113. Mr Kupka and Associate Professor Knuefermann met Dr Barnes on 14 January and Mr
Kupka replied to the committee on 11 February 2000. The committee considered it on 2 March.
It concluded that Mr Kupka had made ‘only minor revisions of his questionnaires’ and the

letters that would accompany them. He needed to give more attention to the size of the samples
he intended to use and to sampling procedures. In its letter to him dated 14 March, the
committee repeated a point made in its earlier letter: ‘It is not enough simply to indicate
awareness of ethical and methodological issues; researchers must show how ethical standards
will be achieved in practice.” The committee asked Mr Kupka for further clarification on nine
matters which it tabulated in its letter. A copy of the letter was sent to Associate Professor
Knuefermanr??

114. Associate Professor Knuefermann wrote to Dr Green to inform her that the FASS Ethics
Committee was seriously disadvantaging his student’s research. To protect Mr Kupka’s interests
he would have to raise the matter with the Vice Chancellor. On 30 March, Associate Professor
Knuefermann emailed the Vice Chancellor to lay a formal complaint against Professor Bing and
Mr Franke ‘for their continued harassment of me in matters J. Kupka'.

115. Mr Kupka, who had been living in Germany since February, emailed the Vice Chancellor on
6 April. He told Professor Gould that he was feeling victimised by some staff members,
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Professor Bing and Mr Franke in particular. It was his understanding that Professor Gould was
aware of the ‘lengthy and continuing campaign of harassment against him’. He rehearsed the
background and his defence. He did not ‘deny the Holocaust'. Regardless of what he wrote,
however, it was always interpreted against him. The allegations had been ‘ever changing and
have become ever more comprehensive’. The current allegation, based on the opinions of
‘experts,’ was that he used ‘coded’ language.

116. The ethics committee’s decision to place its research ‘on hold’ appeared to be an ‘arbitrary
interpretation of Ethics Procedures’. He was feeling ‘seriously disadvantaged and unfairly
treated’. He asked for a six-month extension of his enrolment. If Professor Gould thought that he
should withdraw from his doctoral research to protect the university’s reputation, he would do
so. But the campaign against him had gone on long enough and should stop. He called on the
Vice Chancellor to protect hiff.

117. Professor Gould replied that it would be ‘inappropriate’ for him to withdraw. He was
confident that the university processes were working well in his case. ‘The University has no
intention of departing from the values it stands for, including its commitment to ensuring that
staff and students are free from harassm&ht.’

Frustrated initiatives

118. As well as pursuing his objections to Mr Kupka’s postings with the mediator, Mr Franke

hoped to engage his colleagues in the faculty in discussion of the academic and moral issues
raised by his doctoral research. He spoke to the dean of the faculty, Professor Koopman-
Boyden, on 25 November 1999 and asked her to convene a meeting. He thought such a meeting
would be ‘healthy’. It would allow people to ‘get together to discuss the matter rather than
continue with piecemeal communication by informal discussion and memos.’ He hoped it might
resolve differences. He did not think that Mr Kupka should be invited. He suggested that
Professor Koopman-Boyden could meet him afterwards to convey the main points of the
discussion and hear his response. Professor Koopman-Boyden agreed to convene a meeting. Mr
Franke left the university on study leave a few days I&ter.

119. Professor Bing wrote to Professor Koopman-Boyden in February requesting a meeting with
members of the Jewish community. He had, he informed her, been trying unsuccessfully to find
out if the Bing—Franke letter had been tabled by the FASS Ethics Committee. He had written to
Dr Green but had not received a reply. His letter asked Professor Koopman-Boyden if she would
ask Dr Green for an explanation. Professor Koopman-Boyden replied that she would inform
herself about the issues, which she proceed to do, and then arrange a meeting. When Professor
Bing wrote again on 15 March and repeated his request, Professor Koopman-Boyden replied
that it was outside her jurisdiction as dean to do so. The committee was appointed by the faculty
but derived its authority from Academic Board through the University Human Research Ethics
Committee whose regulations it administered under delegation from that committee. It reported
to the University Human Research Ethics Committee, not the dean of the faculty. Professor
Koopman Boyden’s reply to Professor Bing was a statement of the official university position
(see paragraph 578J.In Professor Bing’s view, however, the FASS Ethics Committee was a
faculty committee whose convener and members were appointed by the dean and answerable to
her.

120. Professor Bing thought that Professor Koopman-Boyden was stonewalling and that there
would be little point in having a meeting if the information he had asked for could not be
provided. He wrote in his letter to her that he considered her ‘attitude and response’ to him ‘was

82 Kupka to Vice Chancellor, email, 6 April 2000.

8 Gould to Kupka, email, 6 April 2000.

8 Franke written submission and Appendix 22.

8 Gunn to Review, 1 May 2001; Koopman-Boyden to Review, 22 November 2001.



31

not very different from the treatment meted out to [him] by other academic colleagues’ on the
subject of the Bing—Franke letter. She was treating his Jewish colleagues and himself ‘with
contempt, you make us invisible’. Professor Koopman-Boyden felt that the tone and content of
Professor Bing's letter impugned her integrity. She spoke to Professor Gould a day or so later,
expressed her frustration at the way things had gone, and suggested that he might consider
convening a meeting with Professor Bing and his Jewish colleagues who were acting with him.

121. Professor Bing wrote to Professor Koopman-Boyden again on 24 March. He and his Jewish
colleagues would be happy to meet her after a reply had been received from the FASS Ethics
Committee. He informed her that Jewish members of the academic staff would be meeting on
campus with the Waikato/Bay of Plenty Jewish Association, after which he ‘would be in touch
to organise a meeting with you and other senior people in the university’. Professor Bing left the
university on 7 April and a meeting was not convened (see paragrapli134).

122. Mr Franke got his opportunity to have an academic discussion of issues raised by the Kupka
case in August in the European and Hispanic Studies Department open seminar series. His
lecture placed Mr Kupka in the context of economic and psychological conditions for the rise of
neo-Nazism, drawing on th&ppeal for Vigilanceendorsed by more than a thousand European
intellectuals, among them Derrida, Habermas, and Eco. Mr Franke informed me that unlike the
other seminars in the series, his was not publicised, and in his view, that amounted to an act of
censorsgf;gp and a breach of his academic freedom. The lecture was well attended by staff and
students.

The mediator’s report to the Vice Chancellor

123.0On 8 March 2000, Ms Weir sent Professor Gould a comprehensive memorandum, marked
private and confidential, reporting the results of her investigations into the harassment
complaints she had received (Appendix P). But there were still, she noted, some outstanding
issues that required his ‘intervention’. Various people continued to send her material allegedly
published by Mr Kupka. Given the advice of the Race Relations Office that Mr Kupka’s Internet
postings appeared not to be illegal, however, she was concerned that ‘any undue actions’ by the
university ‘to prohibit publication’ could be considered to be attempts to limit his freedom of
expression. It was her view that ‘the university should cease having any further interest in Mr
Kupka'’s Internet discussions, and that all parties should be advised of this.” Anyone wishing to
take action could do so in a private capacity. Some persons were in touch variously with the
New Zealand Police, the Human Rights Commission, and United Nations.

124. She had found no cause for the university to discipline Mr Kupka:

The discipline regulations permit for a student to be disciplined if their conduct has
brought the university into disrepute. Mr Kupka has expressed his views in an
entirely individual capacity, and | have been provided with no evidence that he has
used the name or resources of the university to give validity or support to his views.
Mr Kupka has acknowledged that on two occasions to the best of his recollection,
and in direct response to questions on the Internet, he has stated that he is a student
at this university. These in my view are simple statements of fact.

125. Ms Weir summarised Professor Bing’'s and Mr Franke’s allegations about Mr Kupka'’s
enrolment as a masters student, the grades awarded, and his later acceptance as a doctoral
candidate. She set down the results of her inquiries. Mr Kupka had been awarded a B grade for
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his MA. His enrolment as a doctoral candidate ‘was academically sound’. Concerns had been
raised about his alleged political views at the time of his doctoral enrolment. But an ‘ad hoc’
committee chaired by Professor Oettli had considered them to be no barrier to his enrolment and
the Higher Degrees Committee had registered him. The only comment in the committee’s
minutes was that the thesis would be written and presented in German. Ms Weir asked for the
Vice Chancellor’s direction on whether she was to investigate these matters further. For her part,
she was ‘loathe to continue to investigate what at best are allegations based on misinformation,
or at worst are vexatious.’

126. Professor Bing and Mr Franke, she noted, nevertheless continued to challenge the academic
processes that had resulted in Mr Kupka becoming registered as a doctoral candidate. They had
written to the Postgraduate Studies Committee and asked it to review Mr Kupka'’s research
proposal on the grounds of its ‘cultural safety’. Professor Bing had told her that he had had no
response from the committee, ‘and this remains one of the outstanding matters which needs to
be addressed’. Her information was that the executive group of the Postgraduate Studies
Committee had considered the Bing—Franke letter and referred it to the Assistant Vice
Chancellor.

127. What was apparent, she wrote, was that the Higher Degrees Committee had not been aware
of the cultural safety issue when it considered Mr Kupka’s application in July 1998. ‘One of the
difficulties is whether the [Postgraduate Studies Committee] can or should now consider the
Doctoral proposal some eighteen months into its progress.’ She was uneasy about the possibility
that Mr Kupka'’s doctoral proposal be subjected ‘to a test of “cultural safety” based on his
Internet postings. That could be construed as discriminating against him on the basis of his
political opinion. She had no such concerns about the review that the FASS Ethics Committee
was undertaking. All students had to meet ethical requirements for the conduct of their research.
Mr Kupka’s research was suspended until the committee gave him an ethical clearance. He
remained an enrolled candidate.

128. A question was arising over Mr Kupka'’s supervision. Dr Harlow had withdrawn as a
supervisor but was still named as one. Associate Professor Knuefermann would be leaving the
university in the middle of the year. Under the regulations of the Postgraduate Studies
Committee, two of the supervisors must be based at Waikato. She was concerned that Mr Kupka
might claim that he was being discriminated against if the university was unable to replace
Associate Professor Harlow because of the controversy surrounding him.

129. It was, Ms Weir wrote, ‘abundantly clear that there was no resolution to this matter’.
Professor Bing had stated his grounds for resolution: the university must discipline Mr Kupka
for insulting the Jewish community and stop his doctoral research. The resolution for Mr Kupka
must allow him to continue his studies without any further harassment. Ms Weir said she was in
no doubt that the media would become interested in Mr Kupka’s enrolment. There were also
some administrative details arising from her inquiries that the university would need to deal
with. The Vice Chancellor might wish to consider whether members of the university acting in a
private capacity should use ‘use university resource, name, or reputation’ when pursuing their
interest in Mr Kupka. A staff circular should inform all staff of the advice of the Human Rights
Commission that materials posted on the Internet ‘are subject to the Human Rights Act’. Ms
Weir ended her memorandum on a personal note. ‘I cannot complete my part of the process,’
she wrote, ‘without acknowledging the deep feelings of grief and insult felt and expressed by
our Jewish staff whilst this issue remains.’

130. Ms Weir discussed her report with the Vice Chancellor. He agreed with her conclusions. On
21 March, she wrote privately and confidentially to the interested parties. She repeated what she
had told them on 13 December. The Office of the Race Relations Conciliator did not consider
that there was a case to answer under the Human Rights Act. Mr Kupka had ‘not used any
university resources, or our name, to publish or give weight’ to his Internet publications. In her
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view, the university was not being brought into disrepute, which would be a requirement for
disciplinary action. She had not found ‘any grounds why Mr Kupka ‘should not be able to
continue his programme of study with us’. Individuals were free to take the matter further if they
so wished.

131. Ms Weir also recorded that she was satisfied that Mr Kupka had met the academic
requirements for enrolment as a doctoral candidate. Allegations to the contrary had not been
substantiated. She further recorded that the FASS Ethics Committee was considering matters
referred to it about Mr Kupka'’s thesis. The Postgraduate Studies Committee had also been asked
‘to review materials’. The actions of those committees were ‘entirely distinct’ from the inquiry

she had conducted. The committees would be in touch with those who had written to them as
they thought appropriate. She also referred in general terms to a further complaint against Mr
Kupka that had been referred to her as well as to the police. She did not intend to take any
further action on it. The Vice Chancellor had been ‘fully briefed on all aspects of the issue and is
aware of the steps | have taken in concluding this proc8ss’.

The Waikato/Bay of Plenty Jewish Association makes a stand

132. Some fifteen members of the Waikato/Bay of Plenty Jewish Association held a lengthy
meeting in the evening of 29 March. The association includes a cross-section of the Jewish
community. Several of its leading members are members of the university’s academic staff. The
mood of the meeting, | was told, was a mixture of disappointment, exasperation and sadness at
the way that Jewish concerns were being ignored, and uncertainty about what the association
should do. Until they had become caught up in the Kupka affair, several members of the
association had not had to make a public stand on a Jewish issue that involved them directly.
Some had signed the letter of 12 October 1999 to the mediator but had thought at the time that
the university management would sort things out. When, however, the new academic year got
underway and nothing so far as they knew had happened they became restive. They were
reluctant as an association to take a stand but felt that they now had no option. Members who are
also members of the university were conscious of the code of conduct for academic staff and
were clear that any action that they took must be based on principle.

133. From their point of view, the position could not be more dire. Some had received the
mediator’s letter of 21 March with the information that, except for the continuing deliberations

of the FASS Ethics Committee, the university had no further interest in the matter. They were
humiliated that the university should be prepared to protect Mr Kupka'’s rights but not
acknowledge ‘the real hurt’ to the Jewish community. In their view, the Human Rights
Commission and the Race Relations Office had sidestepped the issue. The university was doing
the same. It had decided that there was not a case for Mr Kupka to answer under the university
discipline regulations. Professor Bing was adamant that the Postgraduate Studies Committee had
not tabled the Bing—Franke letter. He believed that the FASS Ethics Committee had also refused
to table the letter. On the evidence available to them it seemed that the university was treating its
Jewish members as if they did not exist.

134. Professor Bing proposed a course of action that he had foreshadowed in his memorandum to
Professor Koopman-Boyden a few days earlier: the convening of a meeting with the university’s
two senior academic members. ‘The intention,” he informed me, ‘was to set up a meeting with
the Vice Chancellor and the Deputy Vice Chancellor (Academic).” These were the two persons
in the ‘hierarchy senior to the Chairperson and Deputy Chairperson of the P[ost]
G[raduate]S[tudies] C[ommittee] and the two Conveners of the Hluman] R[esearch] E[thics]
Committees.’ But the ‘consensus’ of the meeting was that Professor Bing and Mr Franke should

8 Weir, private and confidential memorandum to interested parties, 21 March 2000.
'Waikato/Bay of Plenty Jewish Association submission; Waikato/Bay of Plenty Jewish Association oral
submission, 12 March 2001; Elaine Bliss and Rachel Bolstad, interview 23 May 2001.
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first get a response from the ‘Chairperson and Deputy Chairperson of the P[ost] G[raduate]
S[tudies] C[ommittee’ before steps were taken to set up that meeting. The association decided
that letters should be sent to the Postgraduate Studies Committee, the Vice Chancellor, and the
University Council, reminding them that the Postgraduate Studies Committee was under an
‘obligation ... to respond to the issues we had raised’. The association decided that, once it had
received that response, it would try to set up a meeting with Professor Gould and Associate
Professor Turnet*

135. Three letters were written on behalf of all the members of the association who were present
at the meeting. Ms Katzenellenbogen, their president, and five co-signatories, wrote to the Vice
Chancellor on 4 April. They had been told, they wrote, that it was his view that the Kupka issue
had not been formally referred to him. They were writing to him to set out their concerns and to
put the matter ‘fairly and squarely on his desk’. Their major concern was the issue of ‘cultural
safety’. The Bing—Franke letter of 26 November had raised it. But that letter had ‘been passed
around the university in a shameful manner with each layer passing the buck to someone else.
No one had explained why the issue of cultural safety, ‘which goes to the heart of professional
ethics’, should not be regarded as a human ethics issue by the university. They asked the Vice
Chancellor to deal with their concerns ‘forthwit}f. The same six members of the association
wrote to the members of the Postgraduate Studies Committee and the members of the University
Council. The association’s decision to involve all members of the committee and all members of
council was to alert them to the ‘stonewalling’ tactics it believed the university management had
been engaged in during the previous four months. It believed it had no choice but to appeal to
the council to intervene. It was their view, they said, that the Bing—Franke letter of 26 November
1999 had been withheld from the full committee, whose members were thus not fully briefed on
the cultural safety aspects of Mr Kupka’'s doctoral research proposal. ‘Certainly,’ they wrote,

‘the [committee] would not allow a member of the Ku Klux Klan to write a thesis on Maori
Sovereignty, so why do you allow Mr Kupka to write a thesis about the Holocaust survivors in
our community who have made a significant contribution to New Zealand society?’ They drew
attention to the criticisms that had been made of Mr Kupka’s ‘below average academic
achievement’. They also drew attention to the views of the four Holocaust experts on Mr
Kupka’s Internet postings. These views, they wrote, should be given greater weight than any
expressed by Professor Oettli or Associate Professor Knuefermann. They asked the committee,
after four months of procrastinating, to deal with the issue ‘fairly and squarely’. They asked the
University Council to table their correspondence in the confidential part of its next meeting and
put it on the agenda for the following org.

136. Professor Bing wrote another, longer letter to Professor Middleton, Deputy Chairperson,
Postgraduate Studies Committee, with copies to the other members of committee and to
members of the University Council (Appendix O). Professor Bing'’s letter was his response to
the mediator’s report to the Vice Chancellor. He repeated criticisms he had previously made of
the way the university had handled Mr Kupka’s MA studies and his enrolment as a doctoral
candidate. He included details of Mr Kupka’s marks for his BA degree. (Ms Weir had given this
information to him and other complainants in the course of mediation.) He drew attention to the
comments that the Holocaust scholars had made of Mr Kupka’s Internet postings and asked the
university to take note of them. He alleged a ‘serious brakedown’ [sic] in the management of the
university. He accepted that the university was not able to exclude Mr Kupka on the basis of his
political opinion. He asked for the issue of cultural safety to be dealt with by the Postgraduate

°1 Bing to Review, 28 February 2002.

2 Elaine Bliss, Rob Baum, Judy Katzenellenbogen, Benny Tobias, and Esther Cohen, Waikato/Bay of Plenty
Jewish Association, to Vice Chancellor, 4 April 2000.

% Elaine Bliss, Rob Baum, Judy Katzenellenbogen, Benny Tobias, Esther Cohen, and Dov Bing to Members of the
Post Graduate Research Committee [sic], 4 April 2000; Bliss et al to Members of the University of Waikato
Council, 4 April 2000; Bliss to Review, 30 April 2002.
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Studies Committee ‘in full committee’. He asked the university to deal with the matters raised
‘and not treat us as if we are invisible’. There were five enclosures: the Bing—Franke letter of 26
November; translations of some of Mr Kupka'’s Internet postings; Mr Kupka’s doctoral

proposal; the reports of the four Holocaust experts; and an email from Associate Professor
Knuefermann to Professor Bing in which he said that he would not support Mr Kupka'’s doctoral
candidature if it were to be shown that his Internet postings were anti-semitic. Copies of
Professor Bing’s letter and enclosures were distributed to the Vice Chancellor, members of the
Postgraduate Studies Committee, and members of council by the end of the week ending 7
April. ** The next meeting of the council would be held on 12 April.

The April council meeting

137.0n Monday 10 April, Professor Gould sent a memo to members of council and members of
the Postgraduate Studies Committees. His aim was to set the record straight and counter the
interpretations of events in the letters that members of the committee and council had received
from the Waikato/Bay of Plenty Jewish Association and Professor Bing. The memo formed the
basis of his oral report to council two days later. His report was taken in open ni@eting
(Appendix R).

138. He pointed out that allegations about Mr Kupka had been circulating within the university
for more than a year but had not been substantiated by supporting evidence. That was the
opinion of the Human Rights Commission and the Race Relations Office as well as the
university committees and other staff that had considered them. Allegations against particular
members of staff were without foundation. Mr Kupka’s case had been handled by the
Postgraduate Studies Committee in ‘an exemplary fashion’. The Human Rights Commission and
the Race Relations Office had advised the university that Mr Kupka'’s publications did not
breach the Human Rights Act. ‘We are advised that any action taken against Mr Kupka by the
University could be regarded as harassment and a breach of the Human Rights Act.’ The
‘University’s Human Ethics Committee’ was considering some ‘ethical concerns’ that Mr
Kupka’s research must meet and was in touch with him about them.

139. Professor Gould was satisfied that the university had discharged its obligations to its student
and to all of its other stakeholders in a proper and even-handed way. ‘Cultural safety is of great
concern to us but so too is freedom of expression.” As well as complaints against Mr Kupka,
there were formal complaints from other parties to the dispute. Dr Ryan, an academic member
of council, told me t